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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
 
 
 
In the Matter of: 
 
SHAMROCK FOODS COMPANY, 
 
and  
 
BAKERY, CONFECTIONERY, 
TOBACCO WORKERS' AND GRAIN 
MILLERS INTERNATIONAL UNION, 
LOCAL UNION NO. 232, AFL-CIO-
CLC 
 

 
 
 
Case No. 28-CA-150157  
 
 
 
 
 
 
 
 
 

 
 
 
 
The above-entitled matter came on for hearing, pursuant to 

notice, before JEFFREY D. WEDEKIND, Administrative Law Judge, 

at the National Labor Relations Board, Region 28, 2600 North 

Central Avenue, Suite 1400, Phoenix, Arizona 85004, on Tuesday, 

September 15, 2015, at 9:10 a.m.   
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I N D E X 
 

WITNESS DIRECT CROSS REDIRECT RECROSS VOIR DIRE 
 
Vincent Daniels   707    722      723      
 
Mark Engdahl   726    754      759       760 
 
Mario Lerma   762    825    847/856     852 
 
Jake Myers   862    866 
 
Karen Garzon   871    883      886       887 
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E X H I B I T S 
 
   
EXHIBIT IDENTIFIED IN EVIDENCE 
 
General Counsel: 

GC-13(a) and 13(b) 823 823 

GC-27(a) and 27(b) 752 783 

GC-28(a) and 28(b) 811 811 

GC-29 857 857 

Respondent: 

R-5 725 725 
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P R O C E E D I N G S 1 

JUDGE WEDEKIND:  On the record.   2 

MS. DEMIROK:  Counsel for the General Counsel would like 3 

to call Vince Daniels. 4 

Whereupon, 5 

VINCENT DANIELS 6 

having been duly sworn, was called as a witness herein and was 7 

examined and testified as follows:  8 

JUDGE WEDEKIND:  Thank you very much.  Please state your 9 

name and spell it for us.   10 

THE WITNESS:  Vincent C. Daniels, V-I-N-C-E-N-T, C, 11 

D-A-N-I-E-L-S.  12 

JUDGE WEDEKIND:  Great.  Thank you very much.  13 

DIRECT EXAMINATION 14 

Q BY MS. DEMIROK:  So Mr. Daniels, are you currently 15 

employed?  16 

A Yes.  17 

Q And where are you employed?  18 

A Shamrock Foods Company.  19 

Q And what is your position?  20 

A Vice president, human resources.  21 

MS. DEMIROK:  Your Honor, at this time I'm requesting 22 

where appropriate to continue my questioning under Rule 611(c) 23 

of the Federal Rules of Evidence.   24 

JUDGE WEDEKIND:  Any objection?   25 
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MS. INESTA:  No objection.  1 

JUDGE WEDEKIND:  Okay.   2 

Q BY MS. DEMIROK:  And in your position, you report directly 3 

to Mr. Beake; is that right?  4 

A Yes.  5 

Q And in a matter of weeks, you'll be taking over for him; 6 

is that right?  7 

A Not in a matter of weeks.  You know, unless I push him 8 

down some stairs, it won't be weeks.  9 

Q When are you planning on doing that?  10 

A I really don't know.  I don't think that decision's been 11 

made.  I do know that Bob plans on retiring sometime in the 12 

near future.  13 

Q Okay.  And you're going to be his successor, right?  14 

A Hopefully.  15 

Q Okay.   16 

A Depends on how I do, I guess.  17 

Q Well, how long with have you been in the running for that 18 

position?  19 

A I was hired August 11, 2014, with the intention of 20 

replacing Bob when he retires.  21 

Q Okay.  Now, in the position you're in right now, do you 22 

work alongside senior leadership?  23 

A Alongside, no.  I report to Mr. Beake.  24 

Q Okay.  Are you ever involved in strategic planning for the 25 
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company?  1 

A Yes.  2 

Q And have you ever attended a senior staff meeting with 3 

Kent McClelland?  4 

A No.  5 

Q Now, you attended a town hall meeting on March 31st, 2015; 6 

is that right?  7 

A I believe so.  I can't swear to the day, but I believe 8 

that's the date of record --  9 

Q And that would be a town hall meeting at the Phoenix 10 

warehouse?  11 

A Yes, ma'am.  12 

Q Okay.  And Mr. Beake conducted that meeting, right?  13 

A Yes, ma'am.  14 

Q And he also introduced you to the employees; is that 15 

right?  16 

A I don't recall if he did or not, but he may have.  17 

Q And can you give us an idea of where you stood or sat 18 

during the beginning of that meeting?  19 

A I think for the entirety of the meeting, I stood towards 20 

the side front.  21 

Q Okay.   22 

A Yeah.  23 

Q Is there a stage?  24 

A No.  25 
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Q Okay.  Is there a podium?  1 

A I believe there is a podium in the room.  I'm not quite 2 

sure if it was used or not --  3 

Q Okay.   4 

A -- but there is a podium in the room.  5 

Q And when you say front, is that near where Mr. Beake was 6 

making his presentation?  7 

A You know, let's divide the room into thirds.   8 

Q Yeah.   9 

A Okay?  So the back third, the middle third, the front --  10 

Q Uh-huh.   11 

A -- third Mr. Beake was in the front of the front third and 12 

I was in the back of the front third, somewhere in that.  13 

Q Okay.  And that was for the entirety of the meeting?  14 

A Yes.  15 

Q Were you sitting or standing?  16 

A Standing.  17 

Q Okay.  And about how big is that auditorium?  18 

A I would say that room that day was probably twice the size 19 

of this room, so about this width and -- I'm testifying, I know 20 

you guys can't see my hands.  I apologize.  It's probably twice 21 

the length of this room and the same width.  22 

Q Okay.  And about how many employees were there?  23 

A 150 to 200, probably.  24 

Q Okay.  And there was managers there as well?  Supervisors? 25 
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A I believe so, yes.  1 

Q Okay.  That's a lot of people to cram in that room, right?  2 

A Yeah.  I -- yeah.  It is.  There was a lot of people in 3 

the room, no doubt.  4 

Q And a few employees asked questions during that meeting, 5 

didn't they?  6 

A Yes.  7 

Q And one of them was Thomas Wallace; is that right?  8 

A Someone who became -- was later identified to me as Thomas 9 

Wallace asked a question, yes.  10 

Q Okay.  And he was fired six days later; is that right?  11 

A I'm not quite sure of the date that he was fired, but, 12 

yes, he was fired.  13 

Q And you talked with Mr. Beake about Mr. Wallace's 14 

termination; isn't that right?  15 

A I'm sure I spoke with Mr. Beake about Mr. Wallace's 16 

termination after I decided to terminate him.  17 

Q And you give Mr. Beake daily updates; isn't that right?  18 

A I wouldn't refer to them as updates.  I talk to Mr. Beake 19 

daily, typically.  20 

Q And it was during one of those daily talks that you told 21 

Mr. Beake that Thomas Wallace was going to be fired; is that 22 

right?  23 

A I didn't tell him he was going to be fired, I told him I 24 

had decided to fire Mr. Wallace.  25 
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Q Had he already been fired at that point?  1 

A The instruction of his termination, or my direction to his 2 

termination had been given.  3 

Q But had he been fired at that point?  4 

A I don't know if he had been fired at that point.  I know 5 

there was some coordination to Mr. Wallace's termination 6 

because of schedules and -- because I didn't actually do the 7 

termination conference, if you want to call it that.  8 

Q Okay.  And when you told Mr. Beake about your decision, 9 

you also told him why Mr. Wallace was being fired; isn't that 10 

right?  11 

A I don't recall specifically telling Mr. Beake anything 12 

other than -- and I'll be honest with you, I don't recall 13 

specifically having a conversation with Mr. Beake regarding 14 

Mr. Wallace's termination.  But I'm assuming I'm talking to him 15 

on a daily basis and I probably mentioned something about the 16 

fact that I had directed Mr. Wallace's termination.  17 

Q Well, at some point, did you tell Mr. Beake --  18 

JUDGE WEDEKIND:  Is that water okay?   19 

MS. DEMIROK:  Oh, sure.   20 

JUDGE WEDEKIND:  It is?  Okay.   21 

THE WITNESS:  No.  Keep going, sorry.   22 

MS. DEMIROK:  No problem.   23 

Q BY MS. DEMIROK:  So at some point, did you tell Mr. Beake 24 

that it was because Mr. Wallace made a gesture during the March 25 
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31st meeting?   1 

A I'm sorry, can you --  2 

JUDGE WEDEKIND:  Hold on just a second.  Let's go off the 3 

record for a second.   4 

(Off the record at 9:17 a.m.) 5 

Q BY MS. DEMIROK:  Okay.  So at some point, did you tell 6 

Mr. Beake that it was because Mr. Wallace made a gesture during 7 

the March 31st meeting of why he was being fired?  8 

A No.  9 

Q So then you would have never shown him what kind of 10 

gesture that was?  11 

A Mr. Beake?   12 

Q Uh-huh.   13 

MS. INESTA:  Objection to the extent he already testified 14 

that he doesn't recall specifically the conversation.  15 

JUDGE WEDEKIND:  Well, he already answered the question.  16 

He said no.  Overruled.   17 

Q BY MS. DEMIROK:  And maybe not in a specific meeting, but 18 

at any point did you do -- show him what kind of gesture 19 

Mr. Wallace may have made?  20 

A No.  21 

Q At some point did you tell Mr. Beake that Mr. Wallace was 22 

fired because he walked out of a mandatory meeting?  23 

A I can't recall my conversation with Mr. Beake about 24 

Mr. Wallace.  Mr. Wallace was terminated because he made a 25 
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gesture and walked out of a mandatory meeting.   1 

Q Could you show us the gesture that he made?  2 

A He made a dismissive remark, and then immediately walked 3 

out of the door and didn't return.  Do I need to -- sorry.  A 4 

waving gesture forward, open-handed.   5 

Q Did you speak with anyone in preparation for your 6 

testimony today?  7 

A No.  8 

Q Did you review any documents in preparation for your 9 

testimony today?  10 

A No.  11 

Q Including any transcripts, did you review any of those in 12 

preparation?  13 

A No.  14 

Q And just to be sure, when you're referring to what he did 15 

during the meeting, are you referring to the March 31st 16 

meeting?  17 

A I don't know the specific date.  18 

Q Was it the town hall meeting where Mr. Beake conducted it?  19 

A Yes.  20 

Q Okay.   21 

A And I'm not quite sure if Mr. Beake conducted any others.  22 

All I can testify is, at the meeting that I was present, I saw 23 

an employee wave their hand dismissively and walk out of the 24 

room and not return.  That employee was later identified to me 25 
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as Thomas Wallace.  1 

Q And who identified him to you?  2 

A At the end of the meeting, it was Ivan -- I -- I'll 3 

butcher his last name.  4 

Q Maybe Mr. Vaivao?  5 

A Yes.  6 

Q Okay.   7 

A Thank you.  8 

Q Did Mr. Vaivao volunteer that information or did you ask 9 

him who that was?  10 

A No, I asked.  11 

Q Now, let's talk about that meeting a little bit more.  12 

Mr. Wallace, he asked questions, right?  13 

A Yes.  14 

Q And employees reacted to one of his questions; isn't that 15 

right?  16 

A I think he made a quip and then he asked a question.  I'm 17 

not quite sure what the quip was, but I remember there being 18 

some laughter.  19 

Q Laughs.  So employees reacted, right?  20 

A Yeah.  I think there was some laughter at the quip, which 21 

is not unusual at those types of meetings.  22 

Q What do you mean by quip?  23 

A I don't know.  It was -- when I say quip, I don't think it 24 

was a question, I think it was a quip.  He made some kind of -- 25 
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I didn't really -- wasn't listening for the content.  I didn't 1 

really hear it, actually.  2 

Q Were you looking at him when he asked his questions?   3 

A No.  Oh, was I looking at him when he was answering -- 4 

asking his questions?   5 

Q Uh-huh.   6 

A Yes.  Well, I say that.  I was looking at him and looking 7 

at my phone at the same time, to be honest with you.   8 

Q And so then you kept looking at him even after he asked 9 

his questions?  10 

A What caught my eye was, at the end of his question, he 11 

made the open-handed gesture, and then immediately made a 12 

bee-line for the door.  And after that, I thought it was 13 

unusual and I wanted to see if he returned.  14 

Q Who did you instruct to fire Mr. Wallace?  15 

A James Allen.  16 

Q Now, you're at a pretty high level with the company, 17 

right?  18 

A Yes.  19 

Q Do you typically get involved with terminations of 20 

associates?  21 

A Never.  Well, let me explain my answer just a bit on that.  22 

When I say never, I mean -- did you say hourly associates or 23 

associates?   24 

Q General warehouse associates.   25 

JA 753

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 21 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

717 

A General warehouse -- I'm typically not going to be in the 1 

bowels of the ship if you -- I just happened to be there that 2 

day and saw that kind of --  3 

Q Was this the first time --  4 

A First time?   5 

Q -- that you got involved in a termination of a general 6 

associate -- warehouse associate?  7 

A Yeah, I believe it was.  I was only with the company for 8 

maybe five, six, seven months.  9 

Q And you work in the human resources department, right?  10 

A Yes.  11 

Q So you know that Shamrock has a progressive discipline 12 

policy; is that right?  13 

A I'm not specifically aware.  Those kinds of processes have 14 

been in place for, I'm assuming, 93 years of Shamrock's 15 

history.   16 

Q Right.   17 

A Been with the company for a year.  My first year has been 18 

dedicated, essentially, to learning Shamrock's business and 19 

learning more about human resource systems, so on and so forth.  20 

I really wasn't down in that part of it.   21 

JUDGE WEDEKIND:  So you're not aware of progressive 22 

discipline?   23 

THE WITNESS:  I'm not -- specifically, I've not read it.  24 

I haven't -- you know, I can't believe I'm testifying under 25 
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oath on this one, but I haven't read the handbook.  And part of 1 

the reason for that is, I don't administer the day to day of 2 

that handbook.   3 

Q BY MS. DEMIROK:  You knew there was a handbook, right?  4 

A Yes.  5 

Q So over the time that you've worked there, have you become 6 

more familiar with the different policies that are at Shamrock?  7 

A Unfortunately not.  And the reason is is that, I've been 8 

working from an HR perspective, working on a lot of different 9 

areas of HR that are more strategic in nature.  10 

MS. DEMIROK:  Your Honor, if I could just have a moment.   11 

JUDGE WEDEKIND:  Sure.  Off the record.  12 

(Off the record at 9:26 a.m.) 13 

Q BY MS. DEMIROK:  So I just want to be really clear for 14 

everybody.   15 

A Okay.  16 

Q What were all of the reasons you decided to terminate 17 

Mr. Wallace?  18 

A Mr. Wallace left a mandatory meeting and did not return, 19 

which I inferred as insubordination.  20 

Q And you communicate regularly with other managers, don't 21 

you?  22 

A Sure.  23 

Q Fair to say that, right?  24 

A Yeah.  I would say that's fair, yes.  25 
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Q And your office isn't at the Phoenix warehouse, is it?  1 

A No, ma'am.  2 

Q So, would it also be fair to say that you use e-mail 3 

fairly often in communicating with those managers?  4 

A I typically do not conduct business via e-mail or in 5 

writing.  I try to do it face to face.  I'm a DQ kind of guy.  6 

Q Now, when you instructed Mr. Allen to terminate 7 

Mr. Wallace, did you do that by e-mail?  8 

A No, ma'am.  9 

Q Text message?  10 

A No, ma'am.  11 

Q Did you ever send any e-mail whatsoever about 12 

Mr. Wallace's termination?  13 

A I don't recall sending any e-mails in regards to 14 

Mr. Wallace.  15 

Q How many e-mails do you send a day?  16 

A Not many, actually.  I find e-mails are best for 17 

informational purposes, not good for communication.  18 

Q So you must have a lot of one-on-one meetings, don't you?  19 

A I do.  I'm actually an old-fashioned kind of guy.  I 20 

actually believe phones are for talking.  21 

Q And when did you make the decision to terminate 22 

Mr. Wallace?  Do you remember what day it was?  23 

A You know, it was either that afternoon or it was the next 24 

morning.  It was solely my decision, you know, I thought about 25 
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it.  And I probably called Mr. Allen the next day.  I -- it 1 

could have been that day, but I'm pretty sure it was the next 2 

day.  3 

Q And you've never done anything like that before, have you?  4 

A Yeah, I have.  Just not at Shamrock.  5 

Q And since this was your first time at Shamrock, you didn't 6 

think to maybe ask somebody for their advice on this situation?  7 

A As the head of human resources, I didn't need anyone's 8 

permission to do it.  9 

Q But you didn't think to ask anyone what their advice would 10 

be?  11 

A I mean, we could debate whether or not it was, you know, 12 

appropriate for me to ask anyone, but I didn't.  13 

Q I'm just asking if you --  14 

A Oh, do I feel like it is?   15 

Q Yeah.   16 

A No.  I mean, you know, for something that cut and dried to 17 

me, no.  I didn't need someone else's consultation.  18 

Q So it was pretty cut and dried for you, right?  19 

A Yes.  20 

Q Even though you didn't even know -- you didn't know what 21 

the discipline policy was?  22 

A No.  There was certain tenets of the employment 23 

relationship that I think are so basic that I don't have to 24 

consult a manual to say if someone waves their hand, walks out 25 

JA 757

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 25 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

721 

a room and doesn't return, I don't need a manual to tell me 1 

that I have a right to terminate that person's employment.  2 

Q So between the time that that meeting ended  and the time 3 

that you made your decision to fire Mr. Wallace, who are all 4 

the managers you spoke with?  For any reason?  5 

A For any reason?   6 

Q Yeah.   7 

A Oh, I'm sure I've talked to many managers over a period of 8 

time.  We have operations all over the western United States.  9 

I didn't have any conversations regarding Mr. Wallace.  10 

Q Do you know if any other Shamrock employee has been 11 

terminated for leaving a meeting early?  12 

A No.  13 

Q And could you say with certainty that no other employee 14 

left that meeting early?  15 

A I didn't see anyone leave the meeting early.  16 

Q But could you say with certainty that no other employee 17 

did?  18 

A I can't say that with certainty, no.  19 

Q And there were other employees who asked questions during 20 

that town hall meeting, right?  21 

A Yes, ma'am.  22 

Q And there wasn't a reaction to any of the other employees' 23 

questions, were there?  24 

A Reaction?  I think there's always laughter and banter in 25 
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these meetings.  It's not a funeral service.  People laugh and 1 

comment and talk.  You know, the Q and A session is a part of 2 

the overall presentation of the town hall.  So it's very 3 

typical for there to be lots of discussion and talk and 4 

laughter and so on and so forth.  5 

Q But at that meeting?  6 

A That meeting?   7 

Q Uh-huh.   8 

A Yeah, I believe there was.  I don't think it was -- I 9 

don't -- you know, I don't remember it being stoic.  10 

Q Could you say with certainty that there was no -- that 11 

there were reactions to other employees' questions during that 12 

meeting?  13 

A No, I can't say that with certainty.  14 

Q How much time was left in that meeting when Mr. Wallace 15 

walked off?  16 

A I want to say it went on for another ten minutes or so.  I 17 

mean, the Q and A comes towards the end.  The Q and A's not in 18 

the middle, so.   19 

MS. DEMIROK:  I have no further questions.   20 

JUDGE WEDEKIND:  Any questions at this time?   21 

MS. INESTA:  Yes, Your Honor.  I just have a couple of 22 

questions.   23 

CROSS-EXAMINATION 24 

Q BY MS. INESTA:  Mr. Daniels, prior to making the decision 25 
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to terminate Mr. Wallace, had you ever -- were you familiar 1 

with Mr. Wallace?  2 

A No.  3 

Q Had you ever met Mr. Wallace before that you could recall?  4 

A No.  5 

Q Had you ever had any discussions regarding Mr. Wallace 6 

with any manager before?  7 

A No.  8 

Q Do you recall Mr. Wallace's name ever coming up at any 9 

meeting that you attended?  10 

A No.  11 

Q Were you -- did you have any personal knowledge related to 12 

Mr. Wallace's -- or any activity by Mr. Wallace related to any 13 

Union activity?  14 

A No.  15 

Q Had you ever made any inquiries to anyone about 16 

Mr. Wallace prior to that time?  17 

A No.  18 

MS. INESTA:  I have no more questions, Your Honor.   19 

JUDGE WEDEKIND:  Okay.  Any redirect?   20 

MS. DEMIROK:  Just a few.  21 

REDIRECT EXAMINATION 22 

Q BY MS. DEMIROK:  Were you aware that Mr. Engdahl conducted 23 

a meeting in January with the warehouse employees?  24 

A I was aware that Mr. Engdahl conducted meetings.  I wasn't 25 
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aware when, specifically.  1 

Q You know what those meetings were about, right?  2 

A No.  I don't know specifically what -- what meetings are 3 

you -- can you ask -- can you narrow your question or 4 

rephrase -- give me more information?  Mr. Engdahl has lots of 5 

meetings.  I have lots of meetings, so.  I'm sorry.  I'm not 6 

trying to be pugilistic, I just want to make sure I answer it 7 

correctly for you.  8 

Q I'll clarify for you.   9 

A All right.  10 

Q There was another big meeting with all the warehouse 11 

employees that Mr. Engdahl conducted in January; are you aware 12 

of that?  13 

A No.  I'm not aware of -- I'm aware of Mr. Engdahl having 14 

meetings, yes.  I'm aware that Mr. Engdahl frequently has 15 

meetings with warehouse associates as he's the vice president 16 

of operations.  If you have a -- if you ask me more 17 

specifically, I might be able to give you more information, I 18 

don't know.  19 

Q But you know he held meetings regarding unions, right?  20 

A I know that he did have meetings educating employees about 21 

organizing.  22 

Q And he did that over a few months, right?  23 

A It could have been months or weeks, I don't know.  24 

Q But you knew that it was happening, right?  25 
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A Yes.  1 

MS. DEMIROK:  No further questions.   2 

MS. INESTA:  No further questions.   3 

JUDGE WEDEKIND:  Okay.  Thank you very much.   4 

THE WITNESS:  Thank you.   5 

JUDGE WEDEKIND:  Thanks for testifying.   6 

THE WITNESS:  All right.   7 

JUDGE WEDEKIND:  Please don't discuss your testimony with 8 

any other witness or potential witness until this proceeding is 9 

over.  10 

THE WITNESS:  Yes, sir.  11 

JUDGE WEDEKIND:  Thank you.  Go off the record for a 12 

second.  13 

(Off the record at 9:36 a.m.)  14 

JUDGE WEDEKIND:  I wanted to mention, Respondent 15 

Exhibit 5, the Wallace affidavit, did you want to move that 16 

into evidence?   17 

MR. DAWSON:  Your Honor, we did, I apologize  18 

JUDGE WEDEKIND:  Okay.   19 

MR. DAWSON:  Co-counsel just brought it up to my --  20 

JUDGE WEDEKIND:  Any objection?  I mean, the same one that 21 

you had to the prior one?   22 

MS. DEMIROK:  I would raise the same objection.   23 

JUDGE WEDEKIND:  Okay.  I'm going to overrule the 24 

objection and admit it.  25 
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(Respondent Exhibit Number 5 Received into Evidence)  1 

JUDGE WEDEKIND:  Thank you.   2 

MR. DAWSON:  Thank you, Your Honor.   3 

MS. DEMIROK:  Could we get clarification as to what that's 4 

being offered for?   5 

JUDGE WEDEKIND:  Same reason as the earlier affidavit, to 6 

support cross-examination, prior conflicts and conflicts in 7 

testimony?   8 

MR. DAWSON:  Correct, Your Honor.  9 

JUDGE WEDEKIND:  Okay.  That's the reasons it's being 10 

admitted only.  All right.  Next witness?   11 

MS. DEMIROK:  Counsel for the General Counsel would like 12 

to call Mark Engdahl.   13 

JUDGE WEDEKIND:  Mr. Engdahl, have a seat.  14 

Whereupon, 15 

MARK ENGDAHL 16 

having been first duly sworn, was called as a witness herein 17 

and was examined and testified as follows:  18 

JUDGE WEDEKIND:  Please state your name and spell it for 19 

us.   20 

THE WITNESS:  Mark Engdahl.  It's E-N-G-D-A-H-L.  21 

JUDGE WEDEKIND:  Great.  Thank you very much. 22 

DIRECT EXAMINATION 23 

Q BY MS. DEMIROK:  Morning, Mr. Engdahl.   24 

A Good morning.  25 
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Q So my name is Sara Demirok, I'm an attorney for the 1 

federal government.  I'm going to be asking you some questions 2 

today.  Have you reviewed any documents in preparation for your 3 

testimony today?  4 

A The only documents I have reviewed would be the complaint 5 

that was submitted.  6 

Q Okay.  And have you spoken with anyone in preparation of 7 

your testimony today?  8 

A My attorneys.  9 

Q And are you currently employed?  10 

A Yes.  11 

Q Where are you employed?  12 

A Shamrock Foods Company.  13 

Q And what's your position?  14 

A Vice president of operations, food service.  15 

Q How long have you been in that position?  16 

A I guess about ten years.  17 

Q Okay.   18 

MS. DEMIROK:  Your Honor, at this time I'm requesting to 19 

continue my questioning under Rule 611(c) of the federal rules 20 

of evidence.  21 

JUDGE WEDEKIND:  Any objection?   22 

MR. DAWSON:  No objection, Your Honor.  23 

JUDGE WEDEKIND:  Okay.  24 

Q BY MS. DEMIROK:  Could you describe for us what your 25 
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duties are in that position?  1 

A I'm responsible for all the general operations of Shamrock 2 

Foods Company to include warehouse, transportation and fleet.  3 

Q Okay.  And do you oversee only the Phoenix warehouse or 4 

other warehouses as well?  5 

A All of our warehouses with the exception of our dairy 6 

division.  7 

Q Okay.  Now, in regards to the Phoenix warehouse, how many 8 

employees work there?  9 

A Just in the warehouse, it's probably 300 or so.  10 

Q And that includes all the general warehouse associates?  11 

A Yeah.  12 

Q Does that include the supervisors as well?  13 

A Somewhere in that general vicinity, yeah.  I don't know 14 

the exact number.  15 

Q Okay.  Could you walk us through what different positions 16 

people work in in the warehouse?  17 

A Yeah.  There's in-bound and out-bound functions, and, you 18 

know, general things like order selection, loading, sanitation.  19 

There's, you know, folks that supervise those activities.  20 

Similar to any other warehouse.  21 

Q Are there forklift operators?  22 

A Yes.  23 

Q You might have said it, but loaders as well?  24 

A Yes.  25 
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Q Do they load the trucks?  1 

A Correct.  2 

Q Okay.  And pickers, would they be in any of those 3 

categories --  4 

A Yeah.  We call them order selectors.  5 

Q Order selectors.  Do you know roughly how many employees 6 

are in each of those categories?  7 

A I would be guessing.  8 

Q Now, were you at the meeting, I think it was January 28th, 9 

2015; do you remember that?  10 

A I don't recall that -- a meeting on that exact date, no.  11 

If you can give me some more specifics, perhaps I could --  12 

Q It was a town hall meeting at the Phoenix warehouse.   13 

A We do have those, yes.  14 

Q And you held a meeting with the Phoenix warehouse 15 

employees about unions; is that right?  16 

A If it was a town hall meeting, it could have been about 17 

all kinds of things.  Like I said, I don't remember a specific 18 

meeting on that date.  19 

Q But you remember holding a meeting with employees about 20 

unions, right?  21 

A I've held meetings with employees and the subject has come 22 

up, yes.  23 

Q But you've also held meetings that -- the purpose of the 24 

meeting was to educate them about unions, right?  25 
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A I have educated many, many associates on unions, yes.  1 

JUDGE WEDEKIND:  Well, the question was, a meeting.  Have 2 

you ever held a meeting for the purpose of educating them on 3 

unions?   4 

THE WITNESS:  Yes.  5 

Q BY MS. DEMIROK:  And one of those meetings was at the end 6 

of January at the Phoenix warehouse; isn't that right?  7 

A I'm sure I probably had one sometime around then, yes.  8 

Q Do you recall where that was held?  9 

A Probably in one of the warehouse conference rooms or 10 

auditoriums or something.  11 

Q But you've held at least one of those meetings in the 12 

auditorium, right?  13 

A Yes.  14 

Q And about how many employees attended that meeting?  15 

A I'm going to say 50.  16 

Q Okay.  And you held more than one meeting like that in the 17 

auditorium, didn't you?  18 

A We've had several meetings like that, yes.  19 

Q But roughly on the same day.  Did you hold more than one 20 

meeting on the same day?  21 

A I may have.  I don't specifically recall.  You'll have to 22 

forgive me.  23 

Q So in this meeting, you showed a video to the employees; 24 

is that right?  25 
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A I have shown many videos to employees, yes.  1 

Q Well, let's talk about the meeting that you held in the 2 

auditorium.  Is it fair to say that that was held in January, 3 

at least?   4 

A Yeah.  I see no reason not to say that's fair.  5 

Q Towards the end of January?  6 

A Probably.  7 

Q And --  8 

A But like I said, I can't say for sure.  I've been doing 9 

this for 30 years, and --  10 

Q Okay.  Well, since January, how many meetings, where the 11 

purpose was to educate about unions, were held in the 12 

auditorium?  13 

A I would be guessing.  14 

Q More than one?  15 

A I would -- yeah.  More than one.  16 

Q More than two?  17 

A I would say I attended probably two.  18 

Q And were those on the same day?  19 

A They may have been.  I can't deny that they were, but I 20 

can't say affirmatively that they were either.  21 

Q You conducted them, right?  22 

A I'm sure I spoke at them, yes.  23 

Q And you had a slide show, didn't you?  24 

A I may have.  I may have.  I know for sure I would have 25 
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shown a video.  1 

Q But you don't remember if you had a slide show?  2 

A I apologize, I don't.  3 

Q But you've held meetings like this in other warehouses 4 

too, right?  5 

A Many times.  6 

Q Many times.  You've had these meetings many times, right?   7 

A Yeah.  That's my function.  That's my job.  8 

Q Okay.  And since you've done this many times --  9 

THE WITNESS:  Sorry.  10 

JUDGE WEDEKIND:  That's a particularly loud one.  11 

THE WITNESS:  Yeah.  I'm going to shut this off.   12 

JUDGE WEDEKIND:  Yeah.  13 

THE WITNESS:  I apologize.  There.  Now we're safe.  I'm 14 

sorry.  15 

MS. DEMIROK:  That's okay.   16 

Q BY MS. DEMIROK:  So, you've done it many times.  You 17 

usually go about it in the same fashion; is that right?  18 

A I would say my message is probably fairly consistent, yes, 19 

and has been.  20 

Q You've used the same materials in your presentation 21 

before, haven't you?  22 

A If you're referring to videos --  23 

Q To -- whether it be videos or otherwise.   24 

A Usually I speak off the top of my head, and then I will 25 
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use videos to, you know, help clarify points.  1 

Q Have you ever used a slide show?  2 

A I'm sure over the years I have.  I just -- generally, I 3 

speak off the top of my head.  4 

Q When was the last time you used a slide show at a 5 

presentation?  6 

A I couldn't tell you for sure.  I'd be guessing.  7 

Q How do you go about scheduling these meetings?  8 

A I have an administrative assistant that does that.  9 

Q And do you communicate by e-mail when you're -- when you 10 

want to schedule a meeting like that?  11 

A No.  She sits right next to me.  12 

Q Okay.  So you can't say for certain if you used a slide 13 

show in the January 28th meeting?  14 

A I can't say for certain, no.  It's possible that I did, I 15 

just can't say for certain.  16 

Q Is it fair to say, though, that one of your job functions 17 

is to hold these type of meetings?  18 

A Yeah.  19 

Q Was it the goal to have all of the Phoenix warehouse 20 

associates attend one of those meetings?  21 

A I always like to touch as many folks as I can, so, yeah.  22 

If I can get them all, I would like to.  23 

Q Did you get pretty close to getting them all in this case?  24 

A I would hope so.  I can't, you know, I didn't take 25 
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attendance, so I cannot say for sure.  I'm not trying to be 1 

evasive, you know --  2 

Q Well, I'm just wondering because you said about 50 3 

employees.  Is that -- maybe I didn't --  4 

A It could have been 50, you know, it could have been a 5 

hundred, you know.  It's kind of whatever we got.  I do so many 6 

of these meetings around our enterprise --  7 

Q Uh-huh.   8 

A -- that it's hard to, you know, specifically say on a 9 

certain date, you know, from memory.  10 

Q And aside from the meeting you held in the auditorium, you 11 

had smaller group meetings too, right?  12 

A Yes.  13 

Q And about how many employees would attend each of those 14 

meetings?  15 

A In a smaller group meeting, it could be 10 to 20, 16 

generally.  17 

Q And approximately how many of those did you hold from 18 

January until let's say May, 2015?  19 

A Oh, several.  Several.  20 

Q If you had to estimate a number, could you do that?  21 

A Ten, 15.  22 

Q And would you sometimes play videos in those meetings?  23 

A Yes.  24 

Q Did you also just speak from the top of your head during 25 
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those meetings?  1 

A Yeah.  2 

Q You didn't have a script or anything?  3 

A No.  I've been doing this for 30 years.  4 

Q Did you attend the state of the company meeting on 5 

March 31st, 2015?  6 

A I don't believe so.  I think I was out of town during that 7 

time frame.  8 

Q Now, do you recall holding a meeting in April 2015 with a 9 

select group of employees?  10 

A It's very possible I did.  11 

Q Did you attend a meeting where Ivan Vaivao was there?  12 

A I've been in many meetings with Ivan.  13 

Q With employees too?  14 

A Same.    15 

Q In April?  16 

A Many meetings with Ivan with employees, yes.  17 

Q Okay.  During the month of April, 2015?  18 

A I'm sure I probably did, yes.  19 

Q And how about a meeting where Mr. Vaivao was there and 20 

also Brian Nicklen was there?  21 

A Probably.  22 

Q And what about a meeting where Mr. Vaivao was there, Brian 23 

Nicklen was there, and Jerry Kropman was there too?  24 

A It's possible.  25 
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Q Do you have a lot of meetings where all four of you are 1 

there with employees?  2 

A We sure have some.  I don't know if I'd say a lot with all 3 

four of those individuals together.  4 

Q How many have you had with those four individuals, I don't 5 

know, let's say in the last year?  6 

A With employees there?   7 

Q Yeah.   8 

A It would probably be a handful.  9 

Q So do you know which meeting I'm talking about in April, 10 

where you four where there with employees?  11 

A Not specifically.  If you gave me some specifics, perhaps 12 

it will help me recall.  13 

Q Do you recall holding the meeting with those people with 14 

employees where you talked about, say, layoffs?  15 

A I did have meetings.  I don't know about with those folks, 16 

but with the employees for sure.  I talked to the employees 17 

about those, yes.  18 

Q And in one of these meetings, you handed them a piece of 19 

paper, right?  20 

A I believe so, yes.  21 

Q And when you gave them that piece of paper, you told them 22 

that you were going to correct something that wasn't handled by 23 

you previously; is that right?  24 

A Uh-huh.  25 
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JUDGE WEDEKIND:  Yes or no?   1 

THE WITNESS:  Yes, sorry.  2 

JUDGE WEDEKIND:  That's okay.   3 

Q BY MS. DEMIROK:  And you said that you were committed to 4 

the point where you were going to put it in writing; is that 5 

right?  6 

A Probably said that, yes.  7 

Q In fact, you said that you could take it to the bank?  8 

A I may have said that.  I can't tell you specifically.  9 

Q Because employees were upset about the layoffs from the 10 

summer previously, right?  11 

A Employees were upset and I was upset.  12 

Q Yeah.  You took responsibility for that, right?  13 

A I probably did, yes.  14 

Q And so you wanted to ensure to the employees that that 15 

wouldn't happen again, right?  16 

A Can I expand a little bit and maybe make this easier?  Is 17 

that okay?   18 

Q You can give me a brief explanation.   19 

A Yeah.  We went through a situation the year prior where we 20 

made some changes at our operation and got extremely efficient.  21 

They worked really well.  Which was great.  The downside of 22 

that was, they worked so well we ended up with too much head 23 

count and people weren't getting enough hours.   24 

 So we ended up going through a layoff, I think it was 25 
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around 30 people, which is the most significant layoff we've 1 

experienced in my time with Shamrock.  And it was not a good 2 

situation.  Yeah, we don't ever want to get in a situation like 3 

that.  The right reasons, bad result, right?   4 

 So, I took it upon myself and my team to challenge them as 5 

to how do we avoid a situation like that in the future, because 6 

we don't want to do that.  So we made several changes up to not 7 

hiring folks at certain times of the year, bringing on 8 

temporary folks so if we did have surplus of people we would 9 

not affect Shamrock associates.  We did many things to avoid 10 

that happening again in the future, and it's because we don't 11 

treat people that way at Shamrock.   12 

 So we went through all these steps, including meeting with 13 

all our associates to explain what happened and what our plan 14 

was going forward so that people were more at ease, more 15 

informed, and understood, you know, what happened and what we 16 

were going to do going forward.  17 

Q You mentioned you don't treat employees like that at 18 

Shamrock.  What's Shamrock's motto?  19 

A We treat our employees like friends -- or, excuse me, 20 

treat our employees like family and our customers like friends.   21 

Q Summers are typically your slower months, right?  22 

A In Phoenix, yes.  23 

Q And that's when the layoffs would general occur if they 24 

do, right?  25 
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A Yes.  1 

Q You mentioned that was the most significant layoff you 2 

had, the year previously.  But you've had layoffs before, 3 

right?  4 

A We've had small layoffs here and there over the years.  5 

But not many at all, really.  6 

Q But you've had some?  7 

A I can remember one or two incidents maybe in the last 20 8 

years.  9 

Q But it's common knowledge that summer is the slow months, 10 

right?  11 

A Yes.  12 

Q And there's always a potential for layoff in the slow 13 

season.   14 

A Not the way we're running things now, no.  15 

Q Because you've been able to commit that you won't do that 16 

anymore, right?  17 

A We've made adjustments so that we don't have to, yes.  18 

Q Now, in this meeting where you told the employees that 19 

there wouldn't be a layoff, you also talked about unions at 20 

that meeting, right?  21 

A I'm sorry, say that again?   22 

Q So in this meeting in April where you talked with the 23 

employees about how there wouldn't be a layoff --  24 

A Okay.  25 
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Q -- you also talked about unions; is that right?  1 

A I don't know if it was in the same meeting or not.  2 

Q Because you talked about unions in a lot of the different 3 

meetings, right?  4 

A Correct.  5 

Q Did you have any meetings with groups of employees, let's 6 

say from January through May, where you didn't talk about 7 

unions?  8 

A Oh, yeah.  9 

Q But for the most part, it was your job to educate them 10 

about unions, right?  11 

A No.  That would be a very minor part of my job.  12 

Q But it took up a lot of your time, let's say from January 13 

through May, didn't it?  14 

A No.  15 

Q Didn't you hold a lot of meetings with employees to 16 

educate them about unions?  17 

A I had several meetings, yeah.  18 

Q Did you ever tell employees during that time period that 19 

the Union would hurt all of them?  20 

A I would never tell employees that.  21 

Q Never?  22 

A Never.  I would share with them my opinions on things.   23 

Q Let's go back to this meeting where all four of you were 24 

there:  Mr. Vaivao, Mr. Nicklen, Mr. Kropman, you were there, 25 

JA 777

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 45 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

741 

and the employees were there in April?  1 

A I can't specifically recall that meeting, but it's 2 

possible that that happened, yes.  3 

Q But you did remember the meeting where you talked to them 4 

about the layoff, right?  5 

A Yeah.  I had more than one meeting about that subject.  6 

Q And the meeting where you guaranteed them that there 7 

wouldn't be a layoff?  In that meeting?  8 

A I wouldn't say I guaranteed them.  I think that would be 9 

the wrong word.  I think I would say that we would do 10 

everything in our power to avoid that.  11 

Q But earlier you said you told them you were committed to 12 

the point where you put it in writing.  Isn't that what a 13 

guarantee --  14 

A Put it in writing to do everything in our power to avoid 15 

that, correct.  I never used the word guarantee.  16 

Q But when you told them they could take it to the bank, 17 

that was what?  Just a figure of speech?  18 

A Yes, ma'am.  19 

Q Well, during the same meeting you also talked about how 20 

employees were still upset over the healthcare; is that right?  21 

A I don't remember talking about that, I'm sorry.  22 

Q No problem.  Do you remember meeting with Mr. Lerma in 23 

your office?  24 

A I do.  25 
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Q And that was on May 5th, 2015; does that sound about 1 

right?  2 

A About right, yeah.  I can't say for sure that day, but I 3 

do remember a meeting with Mr. Lerma.  4 

Q How was it brought to your attention that you should have 5 

a meeting with him?  6 

A I was approached by several associates on the floor.  7 

Q And then did you inform Mr. Vaivao that you wanted him to 8 

be there too?  9 

A I believe Ivan was also approached by several people.  10 

Q So how did it come about that you were both in that 11 

meeting?  12 

A Here again, I don't specifically recall.  But I'm sure 13 

Ivan and I talked about it and said, let's head any problems 14 

off at the pass and be proactive and sit down and talk about 15 

what was going on.  16 

Q Do you ever communicate by e-mail with Mr. Vaivao for any 17 

reason?  18 

A He, again, sits right across from me.  19 

Q Do you guys share an office?  20 

A No.  He sits across the hall from me.  So, no.  We -- I 21 

walk over to his office if I need to talk to him.  22 

Q And employees were approaching you, right?  23 

A Yes.  24 

Q And they were upset about things, right?  25 

JA 779

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 47 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

743 

A Yes.  1 

Q They were upset that they kept being approached about the 2 

Union; is that right?  3 

A No.  4 

Q They were upset that they were being heckled?  5 

A The word they used was harassed.  6 

Q Did they describe the harassment?  7 

A Yes.  One individual said he was having pens thrown at him 8 

because he wouldn't sign a card, specifically.  Several others 9 

said that they were not getting drops, which is a replenishment 10 

of a pick slot by a forklift driver so that they can do their 11 

job and pick their orders.  12 

Q Isn't it true, though, that the forklifters, they just get 13 

an order.  They don't know who placed the order; is that right?  14 

A No.  People call specifically for a drop.  So they know 15 

exactly who called for it.  16 

Q But it's in an automated system, right?  17 

A That automated system doesn't work very well.  They 18 

usually holler to the end of the aisle saying I need such and 19 

such.  20 

Q But you have a system in place so they don't have to do 21 

that, right?  22 

A Supposed to.  23 

Q It just doesn't work?  24 

A It works all right, but it's certainly a lot easier to 25 
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say, hey, can you please drop this for me.   1 

Q But what would the protocol be?  To use the system?  2 

A The order selector would not know whether the system had 3 

called for a drop or not.  They have no on-board computer to 4 

look at.  The only person who would know that would be a 5 

forklifter.  6 

Q So walk us through.  How do people use the system?  7 

A The order selector gets a stack of labels and goes through 8 

the pick slots and applies labels to cases as they pick them.  9 

Q Uh-huh.   10 

A And if they get to a slot that's empty and needs 11 

replenishment --  12 

Q Uh-huh.   13 

A -- they holler at the forklift driver, hey, I need to get 14 

this filled.  I need a drop, is what they call it.  15 

Q No, I mean, what's the protocol for using the automated 16 

system?  17 

A The automated system is computer generated based off of 18 

when orders are supposed to be picked.  And it goes directly to 19 

the forklifter's screen and gives him a list of things that 20 

will need to be replenished in that chunk of work, or we call 21 

it a wave.  And so, he knows around a certain time he's going 22 

to need to drop these, not for sure when or a specific order, 23 

because orders can be picked in different sequences depending 24 

on what's going on on the loading dock.  So that would be why 25 
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people would need to call for a specific drop, hey, I'm out of 1 

this.  2 

Q When they use the automated system, who puts the order 3 

into the system?  4 

A The computer.  5 

Q The computer does it itself?  6 

A Uh-huh.  7 

Q So no one goes to the computer to say, I need this 8 

particular --  9 

A No.  10 

Q How does the computer know?  11 

A Based off the batches of orders it releases because it 12 

knows how many items fit in each slot.  And it knows around 13 

when they're going to be picked, but not, you know, obviously 14 

not for sure when.  It's not a real time system, it's a batch 15 

system.   16 

Q I bet that system costs a lot of money, didn't it?  17 

A I wouldn't know.  It's been around a long time.  18 

Q But generally, the forklifters have a screen that tells 19 

them what to go and pick out of the warehouse?  20 

A Yeah.  It gives them tasks.  21 

Q And on that screen, it doesn't say who placed the order 22 

because the computer did, right?  23 

A In that case, yes.  24 

Q Okay.  Now, going back to these concerns that employees 25 
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came to you with, you said that they were concerned about 1 

forklifters not bringing down certain items for them?  2 

A Uh-huh.  3 

Q And you described that as a potential slow down at one 4 

point; is that right?  5 

A I may have.  6 

JUDGE WEDEKIND:  Excuse me.  Are you a witness in this 7 

proceeding?   8 

UNIDENTIFIED SPEAKER:  No.  9 

JUDGE WEDEKIND:  Okay.  Thank you.  10 

Q BY MS. DEMIROK:  And when these employees came to you with 11 

their concerns, it was a little bit more specific, wasn't it?  12 

A They were specific about the one individual that they were 13 

concerned with, yes.  14 

Q Yeah.  And they said Mr. Lerma was doing that because 15 

they, the employees who came to you, didn't hold the same point 16 

of view about the Union as Mr. Lerma did.   17 

A They thought that, yes.  18 

Q So you thought that was harassment?  19 

A No.  I didn't think that.  I thought it was something that 20 

needed to be dealt with, because we can't have discord out on 21 

the work floor.  It doesn't service our customers.  22 

Q So when you told Mr. Lerma that you heard there was 23 

heckling going on, specifically what were you referring to?  24 

A We sat down with Mr. Lerma and had a very general 25 
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conversation with him, no accusations or anything like that, 1 

and said there had been some complaints off the floor that this 2 

could potentially be going on.   3 

 And we explained to him, once again, Shamrock's position 4 

on all of us working together, and having a harmonious work 5 

environment no matter what your personal views were on -- 6 

whether you were for or against a union, we all needed to work 7 

together.  And just wanted to reiterate that to him in a very 8 

friendly, non-threatening manner.   9 

 And he smiled and had a great conversation with us, seemed 10 

very relaxed.  I wanted to make sure that he knew, since he was 11 

getting called into the, quote, principal's office, this, you 12 

know, was something where I didn't want him to be nervous, you 13 

know, so I tried to explain to him this is just a friendly 14 

conversation, and we just went through that, and he absolutely 15 

agreed, and smiled, and we shook hands, and went on.  That was 16 

it. 17 

Q I'm not sure if I have an answer to my question, which was 18 

when you told him that there was heckling going on, what 19 

specifically -- 20 

MR. DAWSON:  Objection. 21 

Q BY MS. DEMIROK:  -- were you referring to? 22 

MR. DAWSON:  I don't think the witness said he --  23 

JUDGE WEDEKIND:  Well, your --  24 

MR. DAWSON:  -- he used the word heckling.   25 
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JUDGE WEDEKIND:  The question was already asked earlier.  1 

Did you ever use the word heckling? 2 

THE WITNESS:  I can't testify to the fact I used the word 3 

heckling, no. 4 

Q BY MS. DEMIROK:  Well, when you described to Mr. Lerma why 5 

he was there -- 6 

A I would have described it like I just described it to you. 7 

Q But what were you referring to? 8 

A I gave him specifics that drops weren't being done and, 9 

you know, things like that, and that we needed to all work 10 

together to service our customers.   11 

Q And you speaking as generically as you could; is that 12 

right? 13 

A Yeah, I believe I tried to do that, because this was a 14 

conversation to try to deescalate things and that was the goal 15 

there.   16 

Q And you know in your position, because you educate 17 

employees about unions a fair amount.  That's fair to say, 18 

right? 19 

A That's one of my functions. 20 

Q And so you know there's a line you have to tread in 21 

discussing unions with employees; is that right? 22 

A Absolutely. 23 

Q But ultimately you said that Mr. Lerma's -- you told him 24 

this, that his conduct wouldn't be tolerated; is that right? 25 
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A I can't specifically say that, but I probably would have 1 

said something like that, that we don't tolerate, you know, any 2 

sort of harassment or anything like that.  You know, I'm sure I 3 

said something to that effect, because we don't.  I mean we 4 

have policies against that. 5 

Q Right.  And when you get a complaint of harassment there's 6 

usually an investigation, right? 7 

A If it was a formal complaint of harassment, yes. 8 

Q But these weren't formal complaints; were they? 9 

A I took them as -- you know, I was stopped out on the floor 10 

and said, hey, you know, this is going on.  Can you see if you 11 

can get it to stop?   12 

Q And they never made written statements for you; did they? 13 

A Not that I recall, no. 14 

Q Because it wasn't a formal complaint; was it? 15 

A They were just -- they were complaints.   16 

Q But not a formal one, right? 17 

MR. DAWSON:  Objection.  Maybe she can define what formal 18 

meant? 19 

THE WITNESS:  Yeah, I don't know that I -- I don't know 20 

what you're getting at.   21 

Q BY MS. DEMIROK:  I was just using the words that you used. 22 

A They were given to me as complaints, so I dealt with them.  23 

That's part of my job. 24 

Q Are you pretty familiar with the -- Shamrock's policies, 25 
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rules, clerk rules, and other policies? 1 

A Generally. 2 

Q Are you familiar with a cell phone policy at Shamrock? 3 

A We don't allow the use of cell phones in the warehouse. 4 

Q What about in the break rooms? 5 

A Break time is everybody's time.  They can do whatever they 6 

want on break time. 7 

Q How long have you had that policy? 8 

A I'm going to say years, I think. 9 

Q Okay.   10 

MS. DEMIROK:  Your Honor, could I have a moment? 11 

JUDGE WEDEKIND:  Sure.  Off the record. 12 

(Off the record at 11:01 a.m.) 13 

JUDGE WEDEKIND:  We've had a discussion off the record 14 

about amending the complaint.  General Counsel, would you state 15 

again you want to amend the complaint to do what? 16 

MS. DEMIROK:  Yes, General Counsel would like to amend the 17 

complaint to include an allegation that the Employer has 18 

promulgated and since maintained since about January 2nd, 2015, 19 

an overly broad policy prohibiting and restricting cell phone 20 

use on its premises. 21 

JUDGE WEDEKIND:  Okay.  And I explained that given the 22 

Board's liberal policy on amendments, the facts of this case, 23 

we're still in the GC's case.  We haven't gone to the 24 

Respondent's case yet.  Counsel represented -- again, you said 25 
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that you just found out about the policy this past weekend? 1 

MS. DEMIROK:  I have not been prepping with this witness, 2 

so I don't know exactly when, but it came to my attention over 3 

the weekend, and then we had a discussion with the Regional 4 

Director who pointed us to a recent Board decision that was 5 

issued on August 27th, 2015, which touches on this issue, and 6 

we wouldn't have otherwise thought it was a violation, except 7 

for in light of this decision. 8 

JUDGE WEDEKIND:  And can you just tell us the name of the 9 

decision and the Board number? 10 

MS. DEMIROK:  Yes.  The decision is Caesars Entertainment 11 

d/b/a Rio All-Suites Hotel and Casino, and it's case number --  12 

JUDGE WEDEKIND:  The Board number. 13 

MS. DEMIROK:  -- Board number 362 NLRB number 190.   14 

JUDGE WEDEKIND:  Okay.  Okay.  All right.  And we do have 15 

several other similar allegations involving other policies in 16 

the case as well. 17 

MS. DEMIROK:  We do, and I would expect that a similar 18 

hearing on this would be raised. 19 

JUDGE WEDEKIND:  All right.  Okay.  In light of all that, 20 

over Respondent's objection I will allow the amendment.  Did 21 

you want to say anything else on the record? 22 

MR. DAWSON:  Only that if -- you know, if it pleases Your 23 

Honor, we would prefer to just deny the allegation on the 24 

record as opposed to submitting a written answer. 25 
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JUDGE WEDEKIND:  That's fine.  So it's denied. 1 

MR. DAWSON:  Thank you, Your Honor.   2 

JUDGE WEDEKIND:  Are you going to actually put the policy 3 

in the record or? 4 

MS. DEMIROK:  I am. 5 

JUDGE WEDEKIND:  Okay.   6 

MS. DEMIROK:  Yeah.  And I believe we're at 27.   7 

JUDGE WEDEKIND:  Yes, 27.   8 

(General Counsel Exhibit Number 27(a) and 27(b) Marked for 9 

Identification) 10 

MS. DEMIROK:  May I approach? 11 

JUDGE WEDEKIND:  Yes. 12 

Q BY MS. DEMIROK:  Now, Mr. Engdahl, I'm handing you what's 13 

been marked as GC Exhibit number 27(a) and 27(b).  Do you 14 

recognize what this is? 15 

A I don't know that I've ever read it before -- 16 

Q Are you -- 17 

A -- so I'm going to say no.   18 

Q -- are you familiar with most memos that get posted for 19 

employees at the warehouse? 20 

A No, not nearly.   21 

Q I'm sorry, I didn't hear that. 22 

A No. 23 

Q No? 24 

A No, I'm not. 25 
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Q Who's in charge of putting these memos out? 1 

A It would be the local operations team.   2 

Q But you are familiar with the policy; is that right? 3 

A I'm familiar generally with the prohibition on using cell 4 

phones in the warehouse, yes.  It's a safety concern. 5 

Q And just so we can clarify for the record, if you take a 6 

look at 27(a) and then 27(b), do these look like the same -- 7 

does this look like the same memo? 8 

A It's kind of hard to read 27(b).  It's very blurry, but 9 

generally they look the same. 10 

Q Uh-huh.  And so that's why we've included 27(a), because 11 

it's more clear.  Is 27(a) more clear? 12 

A Yes. 13 

MR. DAWSON:  Just for the record, are these pictures of 14 

the same document? 15 

MS. DEMIROK:  They -- from my understanding, yes, they 16 

are.  17 

MR. DAWSON:  Okay. 18 

MS. DEMIROK:  But 27(a) seems to cut off part of it, so. 19 

MS. DEMIROK:  Just -- right.  Right.  I see.  Your Honor, 20 

I don't have any other questions.   21 

JUDGE WEDEKIND:  Okay.  So you don't want to put 27(a) and 22 

(b) in with this witness? 23 

MS. DEMIROK:  I don't think he'll be able.  24 

JUDGE WEDEKIND:  Right.  Okay.  Any questions at this 25 

JA 790

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 58 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

754 

time. 1 

MR. DAWSON:  Your Honor, may I take just a -- 2 

JUDGE WEDEKIND:  Sure. 3 

MR. DAWSON:  -- few minutes.  I think I can -- 4 

JUDGE WEDEKIND:  Off the record. 5 

MR. DAWSON:  -- cut some things down. 6 

(Off the record at 11:11 a.m.) 7 

MR. DAWSON:  Just a few questions on follow-up, Your 8 

Honor, if I may? 9 

JUDGE WEDEKIND:  Sure.  10 

CROSS-EXAMINATION 11 

Q BY MR. DAWSON:  Good morning, Mark, how are you? 12 

A Well, thank you. 13 

Q Mark, I think you had mentioned during your direct that 14 

you had reviewed a copy of the complaint in preparation for 15 

your testimony today; is that right? 16 

A Yes. 17 

Q Okay.  I'm going to hand you what's previously been marked 18 

as General Counsel's Exhibit 1(g), and just for the sake of 19 

clarity, I'll flip it to the right page.   20 

MR. DAWSON:  For the record, I'm on page 8 of GC 1(g).   21 

Q BY MR. DAWSON:  If you could look at the bottom there.  22 

The allegation that's number 2. 23 

A Yeah. 24 

Q Do you see the statement about alleging that Mark Engdahl 25 
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told employees that they could make an appointment to see him 1 

if they had questions about their terms and conditions of 2 

employment? 3 

A Yes. 4 

Q Does Shamrock have any sort of policy to that effect? 5 

A We have an open door policy. 6 

Q Okay.  And what is the open door policy? 7 

A The open door policy simply states that any associate, at 8 

any time, has access to any person in the company up to an 9 

including the McClelland family, if they want to go talk about 10 

issues, concerns, whatever the case may be. 11 

Q Is that a new policy? 12 

A No, it's been in existence for longer than I've been at 13 

Shamrock. 14 

Q And you had also mentioned during your testimony that in 15 

at least in regard to one of the meetings, you shared your 16 

opinions, I think you had mentioned. 17 

A Yes. 18 

Q Do you recall that testimony? 19 

A Say that again? 20 

Q Sure.   21 

A I'm sorry. 22 

Q I'm sorry. 23 

A I'm like half -- 24 

Q No problem. 25 
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A -- because my ears are still plugged from the flight.   1 

Q No problem.  You had mentioned during your direct that at 2 

least at one of the meetings you shared your opinions with 3 

employees. 4 

A I always share my opinions, experiences, good and bad, 5 

from both sides.  As we sit here today, I've got my Teamster 6 

card in my wallet.  I was a Teamster for seven years. 7 

Q You have your Teamster card in your wallet? 8 

A Yes, sir. 9 

MR. DAWSON:  Your Honor, may we ask the witness to produce 10 

his Teamster card or is that unnecessary? 11 

MS. DEMIROK:  Object.  Relevance.   12 

MR. DAWSON:  Relevance.  Okay.  That's fine. 13 

JUDGE WEDEKIND:  It's on the -- 14 

MR. DAWSON:  Withdrawn.   15 

Q BY MR. DAWSON:  So when you say your experiences, are you 16 

referring to your experiences as a Teamster? 17 

A My experiences as a Teamster, as a -- you know, both union 18 

and non-union worker, my experiences at Shamrock.  I always 19 

want everyone to go into things with a very clear picture of 20 

what the facts are, and I share my experiences just because it 21 

gives them a different perspective.  And I always encourage 22 

everyone to go online, Google it, and do the research for 23 

yourself.  Learn about the good aspects, the bad aspects.  You 24 

know, educate yourself, so you can make the right decision for 25 
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you and your family.  That's what I always tell folks. 1 

Q Now, I think you had also testified a bit on direct about 2 

the layoff last summer and what Shamrock did in the meantime to 3 

avert another layoff.  Do you recall when that was first 4 

communicated -- withdrawn.  Let me restart.  Was April the 5 

first time that you would have mentioned to employees that the 6 

company was trying to avoid a layoff in summer of '15? 7 

A No, it would have been right after the layoff the previous 8 

summer.   9 

Q Okay.  And why was that? 10 

A I personally felt really, really bad about it and knew 11 

that we needed to come up with some other way to handle that, 12 

so we didn't go through that again.  13 

Q And were employees kept apprised -- excuse me -- apprised 14 

of the company's plans? 15 

A We talked about that several times throughout the year, 16 

yes. 17 

Q Okay.  Would that have included last year as well? 18 

A Yes. 19 

Q All right.  And when did the company -- let me -- what 20 

specifically did the company do to avoid a layoff in summer of 21 

'15? 22 

A Well, we stopped hiring Shamrock associates well before we 23 

would have normally, and then when we got to a point where we 24 

needed to fill some gaps in the schedules, we brought on some 25 
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temporary employees with the understanding that it was just 1 

temporary and when the business fell off, they were no longer 2 

going to be employed. 3 

Q When you say you stopped hiring Shamrock associates 4 

earlier than you normally would, what was the time frame where 5 

you stopped hiring Shamrock associates? 6 

A Probably December. 7 

Q December? 8 

A Yeah. 9 

Q Okay.  And that was part of the plan to avoid the layoff? 10 

A Yes. 11 

Q Okay.  Now, one last question, Mr. Engdahl.  If you could 12 

look at the documents marked for identification purposes as 13 

General Counsel Exhibit 27(a) and 27(b), the photos? 14 

A Oh, okay.  Yes, I've got it.   15 

Q I believe you mentioned that the cell phone policy is a 16 

safety issue. 17 

A Yeah, it's just like driving a car and talking on the cell 18 

phone.  It's not a good practice, and so we prohibit the use of 19 

cell phone -- cell phones on the work floor.  In the office 20 

areas, at break time, no problem, but it's when you're out 21 

there driving forklifts and heavy equipment around, we don't 22 

want people distracted with cell phones. 23 

MR. DAWSON:  Your Honor, may I approach -- 24 

JUDGE WEDEKIND:  Yeah, sure. 25 
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MR. DAWSON:  -- briefly? 1 

Q BY MR. DAWSON:  Mark, if you could look at 27(a), at the 2 

very bottom -- 3 

A Yeah. 4 

Q -- can you read whose name is on there? 5 

A No, I can't make it out honestly.   6 

Q Okay.   7 

A And I don't have my reading glasses either, so it's not 8 

helping me any.   9 

MR. DAWSON:  That's fine.  I will not ask further 10 

questions.  Thank you, Your Honor.   11 

JUDGE WEDEKIND:  Sure.  Any redirect?   12 

MS. DEMIROK:  Just a couple questions. 13 

REDIRECT EXAMINATION 14 

Q BY MS. DEMIROK:  Now, Mr. Engdahl, you testified that in 15 

April that wasn't the first time that you communicated about 16 

the layoff to the employees; is that right? 17 

A Correct. 18 

Q That was the first time you put it in writing; isn't that 19 

right? 20 

A To my knowledge. 21 

Q And during one of these meetings with employees between 22 

January and May 2015, you talked to employees about the layoffs 23 

during -- several times during that time period; didn't you? 24 

A Yeah, and before. 25 
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Q Uh-huh.  And One of those times when you were talking to 1 

the employees do you recall when you took responsibility for 2 

the layoff? 3 

A Not specifically, but I wouldn't be surprised that I did, 4 

yeah. 5 

Q An employee responded by telling you that he respected 6 

you, because not very many people would take responsibility. 7 

A And here, again, I don't specifically recall that either. 8 

Q Do you remember that happening at all? 9 

A No. 10 

Q Ever? 11 

A Not specifically, no.  I'm sorry.   12 

MS. DEMIROK:  Okay.  No further questions. 13 

MR. DAWSON:  Just one more question. 14 

JUDGE WEDEKIND:  Uh-huh. 15 

RECROSS-EXAMINATION 16 

Q BY MR. DAWSON:  Mark, do you know who Joe Remblance is? 17 

A I do. 18 

Q And who is Joe Remblance? 19 

A He was our safety supervisor at the Arizona foods 20 

warehouse.   21 

MR. DAWSON:  Okay.  No further questions, Your Honor. 22 

JUDGE WEDEKIND:  Okay.  Thank you very much. 23 

THE WITNESS:  Yes. 24 

JUDGE WEDEKIND:  Thank you for your testimony.  Please 25 
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don't discuss your testimony with any other witness or 1 

potential witness until the proceeding is over.  Okay.  Thank 2 

you. 3 

THE WITNESS:  Yes, sir. 4 

JUDGE WEDEKIND:  Sure.   5 

MS. DEMIROK:  We can either call our next witness or we 6 

can take an early lunch and start fresh with him after lunch. 7 

JUDGE WEDEKIND:  How long do you expect the witness to go? 8 

MS. DEMIROK:  He -- including cross, probably may two 9 

hours or so. 10 

JUDGE WEDEKIND:  It's up to you.  You have a preference.   11 

UNIDENTIFIED SPEAKER:  We have no preference, Your Honor. 12 

MS. DEMIROK:  I might rather get something to eat, because 13 

I didn't get breakfast.   14 

JUDGE WEDEKIND:  Oh, okay.  All right.   15 

MS. DEMIROK:  Yeah. 16 

JUDGE WEDEKIND:  That's fine.  We'll take an early lunch, 17 

okay.  Would you mind letting Mr. Dawson know that? 18 

UNIDENTIFIED SPEAKER:  Yeah. 19 

JUDGE WEDEKIND:  Thanks.  Off the record.  So back at 20 

12:30. 21 

MS. DEMIROK:  Okay.  Thank you, Your Honor. 22 

JUDGE WEDEKIND:  Thanks. 23 

(Off the record at 11:30 a.m.) 24 

JUDGE WEDEKIND:  Next witness.   25 
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MS. OVIEDO:  Your Honor, Counsel for the General Counsel 1 

would like to call Mr. Mario Lerma. 2 

JUDGE WEDEKIND:  Mr. Lerma, have a seat.   3 

THE WITNESS:  Good afternoon. 4 

JUDGE WEDEKIND:  You can have a seat.  Raise your right 5 

hand for me.   6 

Whereupon, 7 

MARIO A. LERMA 8 

having been duly sworn, was called as a witness herein and was 9 

examined and testified as follows: 10 

JUDGE WEDEKIND:  Thank you very much.  Please state your 11 

full name and spell it for us. 12 

THE WITNESS:  Mario A. Lerma, M-A-R-I-O A L-E-R-M-A. 13 

JUDGE WEDEKIND:  Thank you.  Counsel. 14 

DIRECT EXAMINATION 15 

Q BY MS. OVIEDO:  A is your middle initial, correct? 16 

A Correct. 17 

Q It's not part of your last name? 18 

A No. 19 

Q Good afternoon, Mr. Lerma.  How are you? 20 

A Good. 21 

Q Good.  Are you currently employed? 22 

A Yes. 23 

Q Where are you currently employed? 24 

A Shamrock Foods Company. 25 
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Q And which location? 1 

A 2940 W. Virginia. 2 

Q Is that the warehouse location? 3 

A Yes. 4 

Q And what is your job title? 5 

A Second shift forklift operator. 6 

Q And what do your job duties entail? 7 

A Replenishment stock and put away product as it's received.   8 

Q Do you currently have a regular schedule? 9 

A Yes. 10 

Q And what is it? 11 

A 2 p.m. through as needed, roughly 10:30. 12 

Q Who's your direct supervisor? 13 

A Dave Garcia. 14 

Q And what's his title? 15 

A Second shift forklift supervisor. 16 

Q It's our understanding that there's a job position known 17 

at captain at the warehouse; is that correct? 18 

A Yes. 19 

Q And could you please describe for us the duties of a 20 

captain? 21 

MS. INESTA:  Objection, Your Honor, to the extent -- Your 22 

Honor, I withdraw it for now. 23 

JUDGE WEDEKIND:  Okay.   24 

MS. OVIEDO:  I'm sorry, what was the objection? 25 
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JUDGE WEDEKIND:  She's withdrawing it. 1 

MS. INESTA:  Withdrawn.   2 

MS. OVIEDO:  Okay.   3 

Q BY MS. OVIEDO:  Could you please describe for us the 4 

duties of a captain? 5 

MS. INESTA:  I'm sorry, I'm going to restate the objection 6 

to the extent that it's beyond the witness' personal knowledge.   7 

MS. OVIEDO:  He will only be testifying as to his personal 8 

knowledge.  9 

JUDGE WEDEKIND:  Okay.  Try to testify just from your 10 

personal knowledge.  If you don't know, just tell us.  Okay.   11 

Q BY MS. OVIEDO:  Sorry. 12 

A No. 13 

Q Could you please describe for us the duties of the 14 

captain? 15 

A The captains' move around associates or regular associates 16 

to make sure the workflow is completed evenly.  They have -- 17 

the move associates from the freezer, to the deli, to the dry. 18 

Q How do they know which associates to move to the different 19 

temperature zones? 20 

A They work with the associates.  They know their strengths 21 

and weaknesses. 22 

Q Do  they have to check with anyone before they do that? 23 

A No. 24 

MS. INESTA:  Objection.  To the extent -- 25 
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JUDGE WEDEKIND:  Why? 1 

MS. INESTA:  -- it lacks foundation.   2 

MS. OVIEDO:  I thought -- 3 

MS. INESTA:  It's beyond the witness' knowledge. 4 

JUDGE WEDEKIND:  Sure.  How do you know?  How do you know 5 

that they don't have to check with anyone? 6 

THE WITNESS:  They just move them.   7 

Q BY MS. OVIEDO:  How -- 8 

JUDGE WEDEKIND:  Overruled.   9 

MS. OVIEDO:  -- do you want me to ask -- 10 

JUDGE WEDEKIND:  I overruled the objection. 11 

MS. OVIEDO:  -- okay.  Okay.   12 

Q BY MS. OVIEDO:  What other responsibilities do captains 13 

have? 14 

A The captains make sure that their associates that they're 15 

overseeing are in their correct work areas and that they're on 16 

time.   17 

Q And who directs the workflow of the warehouse? 18 

A The captains. 19 

Q And speaking from personal knowledge, do captains make 20 

more than forklifters? 21 

A Yes. 22 

Q Do captains ever have meetings with managers? 23 

MS. INESTA:  I'm sorry, I want to do a belated objection 24 

as to whether captains make more money based on no foundation 25 
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or personal knowledge. 1 

JUDGE WEDEKIND:  Yeah, I think it would be helpful if you 2 

followed up to find out the basis of his knowledge. 3 

MS. OVIEDO:  Sure.   4 

Q BY MS. OVIEDO:  How do you know that captains make more 5 

than forklifters? 6 

A We have our pay scales behind glass and their top out rate 7 

-- their incentive top out rate is more than ours. 8 

MS. OVIEDO:  And, Your Honor, just for the record, that's 9 

again another example of the document in those subpoenas that 10 

was not produced.   11 

JUDGE WEDEKIND:  The pay rates. 12 

MS. OVIEDO:  Yes.   13 

Q BY MS. OVIEDO:  To your knowledge, do captains ever have 14 

meetings with managers? 15 

A Yes. 16 

Q What kind of meetings? 17 

A Captains meetings. 18 

Q And who's present for those meetings? 19 

A Captains and upper management. 20 

Q And how do you know that they're having these meetings?  21 

What's the basis for your knowledge? 22 

A I've seen them.   23 

Q Is HR ever present? 24 

A Not to my knowledge. 25 
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Q So it's just for management? 1 

A Yes. 2 

MS. INESTA:  I'm going to object to this line of 3 

questioning.  Again, I should -- I guess, Your Honor, I should 4 

just have a standing objection to the extent that this lacks 5 

foundation.  I think -- 6 

JUDGE WEDEKIND:  Well, he said he saw them.   7 

MS. INESTA:  -- okay. 8 

JUDGE WEDEKIND:  Overruled.   9 

Q BY MS. OVIEDO:  How often do they have captains meetings? 10 

A Mondays. 11 

Q Every Monday? 12 

A Mondays, that's how we shift.   13 

Q And is commonly referred to as a captains meeting 14 

throughout the warehouse? 15 

A Yes. 16 

Q Can captains recommend discipline? 17 

A Yes. 18 

Q Can captains recommend discharge? 19 

A Yes. 20 

MS. INESTA:  As to both these questions, Your Honor, lacks 21 

foundation. 22 

MS. OVIEDO:  We're getting to that.   23 

JUDGE WEDEKIND:  Okay.   24 

Q BY MS. OVIEDO:  To your knowledge, has a captain ever 25 
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recommended discipline? 1 

A Yes. 2 

Q And was that recommendation carried out? 3 

A Yes. 4 

Q And to your knowledge, has the captain ever recommended 5 

discharge? 6 

A Yes. 7 

Q And was that recommendation carried out? 8 

A Yes. 9 

Q And can you share those examples with us, which employees 10 

were disciplined or discharged? 11 

A Two individuals, Brian Henderson, Brian Olson were 12 

conventional pickers.  Ernie Alvarez was the captain on the dry 13 

dock.  The last order was refused to be pulled, to be picked, 14 

processed.  Brian Henderson just left.  Brian Olson said no.  15 

Ernie Alvarez, he dock captain said it was insubordination. 16 

Q Did you know he made that recommendation to? 17 

A Mike Cherry. 18 

Q And who's that? 19 

A The former warehouse manager. 20 

Q And do you know what happened after that -- that -- what 21 

happened next? 22 

A Brian Olson was discharged.  Brian Henderson served a two-23 

day suspension.   24 

JUDGE WEDEKIND:  How do you know he made the 25 
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recommendation? 1 

THE WITNESS:  He had told everybody that when you refuse 2 

it's insubordination.   3 

JUDGE WEDEKIND:  The captain himself told everybody that? 4 

THE WITNESS:  Yes, Ernie Alvarez. 5 

MS. INESTA:  Your Honor, I'm going to object to the extent 6 

it's hearsay evidence.  That he's saying he did it to prove 7 

that it was done.  He's saying I made the recommendation to 8 

prove that the recommendation actually was accepted or took 9 

place.   10 

JUDGE WEDEKIND:  Well, if he's acting as an agent of the 11 

company, then it's not hearsay even if he's not a supervisor.  12 

Are you disputing -- 13 

MS. INESTA:  But that is the matter at issue, Your Honor, 14 

is whether or not he was acting as an agent.  So it presumes -- 15 

JUDGE WEDEKIND:  Well, when he -- 16 

MS. INESTA:  -- he is. 17 

JUDGE WEDEKIND:  -- when he makes recommendations, for 18 

discipline you're saying he doesn't act as an agent for the 19 

company? 20 

MS. INESTA:  Well, the hearsay itself is that he made the 21 

recommendation.  He's saying -- he said he made the 22 

recommendation and that recommendation was carried out.   23 

MS. OVIEDO:  Your Honor, this is one of the issues that we 24 

were permitted underneath the sanctions to -- well, first of 25 
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all, we're going to say it's a party admission, because the 1 

supervisor said it, but second of all --  2 

JUDGE WEDEKIND:  Right. 3 

MS. OVIEDO:  -- if it's deemed not to be a party 4 

admission, then this is one of the issues that we were allowed 5 

to introduce secondary evidence on since the Respondent didn't 6 

comply with the subpoena. 7 

JUDGE WEDEKIND:  Right.  And that's in the back of my 8 

mind, but I would still like to -- I mean if you don't have to 9 

get there, you don't have to get there, to the sanctions. 10 

MS. OVIEDO:  Right. 11 

JUDGE WEDEKIND:  So -- but what exactly did Mr. Alvarez, 12 

is that his name? 13 

THE WITNESS:  The captain? 14 

JUDGE WEDEKIND:  Yeah.  Did he -- what exactly -- tell me, 15 

again, how you know that he made a recommendation to discipline 16 

these two individuals? 17 

THE WITNESS:  Brian Henderson, is my buddy, and he was 18 

also the one that informed me.   19 

JUDGE WEDEKIND:  He informed you that Mr. Alvarez made a 20 

recommendation? 21 

THE WITNESS:  Yes. 22 

JUDGE WEDEKIND:  Okay. 23 

MS. INESTA:  Your Honor, I would have to object as I 24 

believe that's double hearsay and Mr. Henderson is not alleged 25 
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to be an agent of the company. 1 

JUDGE WEDEKIND:  Okay.  And how about the other one?  How 2 

do you know that Mr. Alvarez made a recommendation for the 3 

other individual? 4 

THE WITNESS:  Because they were -- they were called into 5 

the office with Mike Cherry.  They were together.   6 

JUDGE WEDEKIND:  Okay.  But how do you know that Alvarez 7 

made the recommendation to discipline? 8 

THE WITNESS:  Because he had said that it was 9 

insubordination.   10 

MS. INESTA:  Your Honor -- 11 

Q BY MS. OVIEDO:  Did he say that on the work floor?  Like 12 

did he say that to everyone on the work floor? 13 

A No. 14 

MS. INESTA:  -- I mean -- 15 

Q BY MS. OVIEDO:  Who did he say that to? 16 

A Brian Henderson and Brian Olson.   17 

MS. INESTA:  -- I mean, Your Honor, to the extent that the 18 

captain witnessed an event or characterized an event as a 19 

certain way even out loud to the employees, that doesn't make 20 

it a recommendation. 21 

JUDGE WEDEKIND:  No, you're -- but we're getting there.  22 

We're just trying to find out.  I mean I may agree with you, 23 

but I'm just trying to -- 24 

MS. INESTA:  Thank you, Your Honor. 25 
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JUDGE WEDEKIND:  -- do you have any more questions to ask? 1 

MS. OVIEDO:  Yes. 2 

JUDGE WEDEKIND:  Okay.   3 

Q BY MS. OVIEDO:  Were any other supervisors present when 4 

that incident occurred? 5 

A No. 6 

Q It was just the captain? 7 

A Yes. 8 

Q Was Mike Cherry at the plant that day? 9 

A No. 10 

JUDGE WEDEKIND:  Well, are you done with that?  I mean, 11 

you know, yes, you can introduce secondary evidence.  However, 12 

you know, it has to be either personal knowledge or perhaps it 13 

could be hearsay, if we're going to allow in secondary 14 

evidence, but the hearsay has to be exactly what you're trying 15 

to prove, you know.  So, I'm not sure you've established that, 16 

but, you know, it's your -- just to make clear, you know, I'm 17 

not going to just accept anything and just make -- I'm not 18 

going to make a leap -- I'm not going to make an inference 19 

unless there's a basis to make that inference.   20 

MS. OVIEDO:  Okay.   21 

Q BY MS. OVIEDO:  Do you know how Mike Cherry found out 22 

about Brian Olson and Brian Henderson? 23 

MS. INESTA:  Objection.  Lacks foundation to the extent -- 24 

MS. OVIEDO:  I'm asking if he knows.   25 
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JUDGE WEDEKIND:  Overruled.   1 

THE WITNESS:  Ernie Alvarez.   2 

Q BY MS. OVIEDO:  Okay. 3 

A The captain.   4 

Q How do you know that? 5 

A That's what the individuals told me.   6 

Q Okay.  But did you hear that from anyone else besides 7 

them? 8 

A No. 9 

Q Did Ernie Alvarez address it at all the next day? 10 

A No. 11 

Q Or any day after? 12 

A No. 13 

Q Was it ever discussed on the work floor? 14 

A Yes. 15 

Q By whom? 16 

A Other individuals. 17 

Q Are they supervisors? 18 

A Other -- no, the workers.   19 

Q What happens when an employee doesn't listen to a captain? 20 

A They can send us home or they were told to go to talk to a 21 

supervisor manager.   22 

Q And have you seen that before? 23 

A Yes. 24 

MS. INESTA:  I'm sorry, I don't mean to be -- I don't mean 25 
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to be disrespectful at all, but I think as to even both those 1 

questions, they lack foundation.  There's no foundation for 2 

that.  It calls for speculation to the extent it's beyond the 3 

witness' knowledge.   4 

I mean there would have to be some specific examples and 5 

just because somebody got sent home that doesn't necessarily 6 

suggest that there weren't phone calls made in the interim.  I 7 

mean there's an entire process that could be taking place 8 

behind the scenes that employees may or may not see.  And to 9 

the extent that they see a -- you know, an action and a 10 

reaction, you can't testify to how that process took place 11 

without certain -- without some evidence, Your Honor.  That's 12 

my concern here. 13 

JUDGE WEDEKIND:  I got you.  And, you know, it's my 14 

concern too.  I think maybe you should have a standing 15 

objection.  I think the problem is that I'm going to allow 16 

secondary evidence.  I'm not sure how far it's going to go, and 17 

I think what I'm going to do is I'm going to let the General 18 

Counsel put on the secondary evidence, and you can make your 19 

arguments, whether it's sufficient to make a finding of 20 

effective recommendation or whatever the issue is, because I'm 21 

-- obviously, if you had turned over the records we wouldn't 22 

necessarily -- maybe we wouldn't have to go through this or we 23 

would have known whether or not Mr. Alvarez made a 24 

recommendation or not. 25 
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MS. INESTA:  Well, Your Honor, we did turn over several 1 

records related to this.  As a matter of fact, a lot of the 2 

records that we turned over in terms of employee discipline, we 3 

did a very broad search of employee discipline and turned in 4 

numerous records, which showed who signed off on things, who 5 

approved certain actions.   6 

So we actually did provide -- I mean maybe we didn't 7 

provide every document, but, again, in the time that we had, we 8 

really did try to produce as many documents that we had, and 9 

you understand that argument from us, but we certainly produced 10 

numerous records with respect to employee discipline, who signs 11 

off on it, who approved it, what the events were.  Sometimes 12 

they had information -- 13 

JUDGE WEDEKIND:  Well, the issue is what the captains did.  14 

So did you provide --  15 

MS. INESTA:  -- yeah.  If they -- had the captains played 16 

a role, that's where it would be documented.  I think they're 17 

called PDR. 18 

MS. WILLIAMS:  CPDR. 19 

MS. INESTA:  CPDR forms, and then they complained that we 20 

turned over too many, but we really did try to capture the 21 

warehouse employees and turned over, I think it was hundreds 22 

and hundreds of those forms. 23 

MS. OVIEDO:  And, Your Honor, of those hundreds of 24 

documents, it was the same single type of form and there were 25 
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500 of the same type of one.  And, moreover, I can't even tell 1 

you how many of the pages they had bates numbers on them that 2 

were just blank. 3 

JUDGE WEDEKIND:  But what about the -- so your position is 4 

there were no documents that had the captain -- the captains 5 

were not mentioned in any of the documents. 6 

MS. INESTA:  To be honest, Your Honor, I haven't gone 7 

through every -- you know, in the time we had, at some point, 8 

we were like these are responsive we're going to turn over all 9 

of these records. 10 

JUDGE WEDEKIND:  So you turned over all -- what was the 11 

time frame?   12 

MS. INESTA:  We turned over -- 13 

JUDGE WEDEKIND:  Since January of 2000 -- 14 

MS. INESTA:  -- I believe we turned over the disciplinary 15 

forms, which showed the different levels of discipline, and -- 16 

JUDGE WEDEKIND:  No, I'm trying to ask you questions.  You 17 

turned over all the disciplinary files that existed? 18 

MS. INESTA:  There was -- there was a -- like a storage of 19 

those types of forms that record the discipline that are 20 

outside of having to comb through each and every personnel 21 

file, which were turned over.  We were able to capture those 22 

and turn those over, Your Honor.   23 

MS. DEMIROK:  Your Honor, if I may -- 24 

JUDGE WEDEKIND:  Yeah, sure. 25 
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MS. DEMIROK:  -- because I've looked it at every document. 1 

JUDGE WEDEKIND:  Okay.   2 

MS. DEMIROK:  There is one type of document called the 3 

behavioral observation report.   4 

JUDGE WEDEKIND:  Okay. 5 

MS. DEMIROK:  And we received over 500 of those. 6 

JUDGE WEDEKIND:  Uh-huh. 7 

MS. DEMIROK:  They're the same type of document related to 8 

all different kinds of people, some that we've never heard of.  9 

However, as far as disciplinary records, we did receive the 10 

personnel file for one of the individuals.  Now, he clearly had 11 

some disciplinary records, you know, such as things issued for 12 

like verbal warnings, for instance. 13 

Now, they obviously may have those types of reports, but 14 

we didn't receive anything like that in regards to any other 15 

type of employee or any other situation.   16 

So to say that they produced all of their disciplinary 17 

records related to the floor captain issue, if they're going to 18 

say that only behavioral observation reports are what would be 19 

responsive to show who has authority for what, that's just not 20 

true.  And that's the only thing that we have received.   21 

JUDGE WEDEKIND:  Your position is that the only thing the 22 

documents discipline is the behavioral observation? 23 

MS. INESTA:  No, Your Honor.  And my position is -- again, 24 

I said there probably are others that would have warranted 25 
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having to comb through all of the personnel files, which we 1 

stated we really, in the amount of time we had, were not able 2 

to deal with 200 and however many employees.   3 

What I'm saying is that we did turn over some -- I mean we 4 

did turn over some documents.  It wasn't a complete, you know, 5 

lack of responsiveness on this issue.   6 

JUDGE WEDEKIND:  Yeah. 7 

MS. INESTA:  I mean I just wanted to make that clear for 8 

the record.  But, again, my concern here is that I think 9 

there's a lot of assumptions being made with respect to the 10 

testimony.  And so, I didn't want to have to keep interrupting 11 

with my objection, because I would therefore have to pretty 12 

much interrupt as to every -- 13 

JUDGE WEDEKIND:  Object to everything.   14 

MS. INESTA:  -- every question. 15 

JUDGE WEDEKIND:  And that's why I said you can have a 16 

standing objection.  That's fine.  Okay. 17 

MS. INESTA:  Thank you, Your Honor.   18 

MS. DEMIROK:  And also for the record, we did ask for 19 

their job title, their job duties, any job applications.  So 20 

there are far more different types of records that would go to 21 

show what we're trying to show here today, but, again, we 22 

didn't receive anything. 23 

MS. OVIEDO:  And just to remind everyone, they denied in 24 

their answer that they were even called captains.  So we 25 
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stipulated to that on the record much later, but that was after 1 

they already produced, you know, what they were going to 2 

produce, so. 3 

JUDGE WEDEKIND:  Yeah, well I've already ruled on that.  4 

So that's fine, you can proceed.   5 

Q BY MS. OVIEDO:  Mr. Lerma, do you captains have the 6 

authority to tell employees to stay late after their shift? 7 

A Yes. 8 

Q And do they need to ask anyone's permission before they do 9 

that? 10 

A No. 11 

Q Have you ever seen them go and use the phone to call 12 

anyone? 13 

A NO. 14 

Q Have you ever heard them over the radio calling to ask 15 

permission to do that? 16 

A No. 17 

Q Have you ever been asked to stay later by a captain? 18 

A Yes. 19 

Q To your knowledge, doe the Employer maintain a non-20 

solicitation policy? 21 

A Yes. 22 

Q And does the company strictly enforce that policy? 23 

A No. 24 

MS. INESTA:  Objection to the extent it lacks foundation. 25 
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MS. OVIEDO:  For us to get there. 1 

JUDGE WEDEKIND:  Okay.  2 

Q BY MS. OVIEDO:  Could you share some examples with us of 3 

when they've not strictly enforced it? 4 

A Outside they have fundraisers for the employee relief 5 

fund, which is a barbecue.  At will call they sell candy.  6 

Super Bowl Sundays we do football squares.  Other associates 7 

have fundraisers for their kids youth sports and others sell 8 

Girl Scout cookies. 9 

Q Now, you said candy at will call.  What do they sell the 10 

candy for? 11 

A I believe it's two for a dollar.  The money goes towards 12 

the employee relief fund. 13 

Q And the Super Bowl football squares, who organizes that? 14 

A Management. 15 

Q And how often does that occur? 16 

A Yearly. 17 

Q And is there money involved? 18 

A Yes. 19 

Q Now, the employees selling Girl Scout cookies for fund -- 20 

or for fundraising for their kid's sports teams, they solicit 21 

employees on the work floor? 22 

A Yes. 23 

Q How do you know this? 24 

A I've bought cookies. 25 
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Q Did you see anyone else buy cookies on the work floor? 1 

A Yes. 2 

Q And to your knowledge, did the employees selling Girl 3 

Scout cookies or fundraising for their kid's sports teams, do 4 

they get in trouble? 5 

A No. 6 

Q There's been some discussion about employees receiving 7 

wage increases recently.  Do you know anything about that? 8 

A Yes. 9 

Q What do you know? 10 

A That will call, returns, sanitation, and the cross dock 11 

throwers receive at least a dollar. 12 

Q Do you know when that happened? 13 

A Roughly a month to two months. 14 

Q In the past have they given out free t-shirts? 15 

A Yes. 16 

Q And who have they given them out to? 17 

A Everyone. 18 

Q And how do you know that? 19 

A They have a schedule or a checklist and after you receive 20 

your t-shirt, you -- they mark you off a list.  21 

Q And just to be clear, have they recently been giving out 22 

free t-shirts? 23 

A Yes. 24 

Q When? 25 
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A A month or two months. 1 

Q And did you get one? 2 

A No. 3 

Q Did Mr. Phipps get one? 4 

A No. 5 

Q How does the Employer communicate with warehouse 6 

associates? 7 

A Through flyers. 8 

Q And where do they post those flyers? 9 

A Time clocks, break room doors. 10 

Q Anywhere else? 11 

A There are bulletin boards. 12 

Q About how many bulletin boards does the employer have a 13 

the warehouse? 14 

A Roughly ten. 15 

Q And besides English, are there any other languages spoken 16 

at the warehouse? 17 

A Spanish, Polish, Czechoslovakian, I believe. 18 

MS. OVIEDO:  Your Honor, may I approach the witness? 19 

JUDGE WEDEKIND:  Sure. 20 

MS. OVIEDO:  Actually, it may already be up there. 21 

Q BY MS. OVIEDO:  Do you have up there a document that's 22 

been marked for identification as GC Exhibit 21(a) and (b)? 23 

Or maybe that's a seven. 24 

JUDGE WEDEKIND:  27. 25 
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MS. OVIEDO:  Is that a 7?  I'm sorry. 1 

JUDGE WEDEKIND:  27.  That's the orange one right in front 2 

of you. 3 

MS. OVIEDO:  27.   4 

THE WITNESS:  Yes. 5 

MS. INESTA:  My apologies, the -- our set of exhibits are 6 

with Todd.   7 

MS. OVIEDO:  You can share. 8 

MS. INESTA:  I'm so sorry.  Oh, okay.   9 

Q BY MS. OVIEDO:  Will you take a look at what's been marked 10 

as 27(a) and (b)? 11 

A Yes. 12 

Q Do you know what this photo depicts? 13 

A Yes. 14 

Q What is it? 15 

A This is no cell phone, MP3 music devices in the warehouse. 16 

Q And do you know where this is posted? 17 

A This is posted on the cross dock. 18 

MS. OVIEDO:  GC would move to admit 27(a) and (b). 19 

MS. INESTA:  We have no objections, Your Honor. 20 

JUDGE WEDEKIND:  It's received.  Both (a) and (b) 21 

(General Counsel Exhibit Number 27(a) and (b) Received into 22 

Evidence) 23 

Q BY MS. OVIEDO:  Has there been a change in the frequency 24 

supervisors coming around the work floor? 25 
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A Yes. 1 

Q When did you first take note of that change? 2 

A February. 3 

Q Prior to February, how often would they come by? 4 

A One or twice a week. 5 

Q And after February? 6 

A About five to six. 7 

Q A week? 8 

A Daily. 9 

Q Five or six times daily? 10 

A Correct. 11 

Q Are you familiar with the Bakery, Confectionery, Tobacco 12 

Workers' and Grain Millers International Union, Local Union 13 

Number 232, AFL-CIO-CLC? 14 

A Yes. 15 

MS. OVIEDO:  I'm just going to refer to them as the Union 16 

from here on out if that's okay with everyone. 17 

MS. INESTA:  If we can just say, we'll do the same. 18 

MS. OVIEDO:  Okay. 19 

MS. INESTA:  Thank you. 20 

Q BY MS. OVIEDO:  How are you familiar with the Union? 21 

A I had told some associates that if there was ever a 22 

meeting to be set up to let me know and I would attend.  I'm 23 

also a member of the organizing committee. 24 

Q Have you been to the local union hall? 25 
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A Yes. 1 

Q When was your first, when was the first time you visited 2 

the union hall? 3 

A January 2nd. 4 

Q Of this year? 5 

A Yes. 6 

Q And why did you decide to visit the hall? 7 

A Because the individuals, we were upset and when the 8 

individuals, the individuals let me know that there was a 9 

meeting to be attended. 10 

Q What were some of the issues that drew you to the Union? 11 

MS. INESTA:  Objection.  I'm going to object to the extent 12 

not relevant. 13 

JUDGE WEDEKIND:  Why is it relevant? 14 

MS. OVIEDO:  It's relevant because it goes then into his 15 

union activities and then what, I almost don't want to do this 16 

in front of him, but it goes into his union activities and then 17 

what happens there with -- in terms of the Employer's 18 

knowledge. 19 

MS. INESTA:  I mean, Your Honor, to the extent that there 20 

was contact related to his union activities either at the 21 

facility or anywhere else, I think he can think he can testify 22 

to that without stating a laundry list of what drove him to the 23 

Union.  I think that to the extent he said the reasons out loud 24 

or that's anything that would be relevant evidence then it 25 
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should be addressed at that time. 1 

JUDGE WEDEKIND:  Yeah, I think it snuck in earlier with a 2 

prior witness -- 3 

MS. INESTA:  Yeah. 4 

JUDGE WEDEKIND:  -- and I wondered at the time.  But as it 5 

turned out, I thought there might be some tangential 6 

relationship whether to establish the timeline or whatever.  So 7 

I'm going to overrule the objection although I have my doubts 8 

about its relevance but I'm going to let it in anyway. 9 

MS. OVIEDO:  We'll keep it brief. 10 

JUDGE WEDEKIND:  Thank you.  Go ahead. 11 

Q BY MS. OVIEDO:  Briefly, what were some of the issues that 12 

drew you to the Union? 13 

A Policies, our -- 14 

Q Go ahead. 15 

A Policies, our wages, schedules. 16 

Q When you say policies, any specific policies? 17 

A Holidays.  We get dinged twice for calling in on a 18 

holiday.  We get a double write-up but we don't get paid time-19 

and-a-half. 20 

Q Okay.  When you went to the union hall in January, did you 21 

sign a union card? 22 

A Yes. 23 

Q And can you describe, in general, for us some of your 24 

union organizing activities since January? 25 
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A Flyers, memos, authorization cards. 1 

Q When did you start passing out flyers and memos? 2 

MS. INESTA:  Objection, Your Honor, to the extent that's 3 

leading. 4 

JUDGE WEDEKIND:  Well, are you saying that his earlier 5 

answer wasn't clear that he actually did -- 6 

MS. INESTA:  Yes. 7 

JUDGE WEDEKIND:  -- pass out flyers?  Yeah. 8 

MS. OVIEDO:  Okay.   9 

Q BY MS. OVIEDO:  When you, earlier you gave us a list.  I 10 

think you said memos, flyers, cards.  Can you describe exactly 11 

what you did with those things? 12 

A I informed employees what was going on with the 13 

authorization cards.  Anybody's willing to sign up could sign 14 

up. 15 

Q Okay.  And -- 16 

JUDGE WEDEKIND:  Well, he didn't say anything about memos 17 

or flyers. 18 

MS. OVIEDO:  Okay. 19 

Q BY MS. OVIEDO:  And what did you do with regard to memos 20 

or flyers? 21 

A I would pass them out during, in the breakroom, lunch, 22 

parking lot. 23 

Q When did you pass out flyers or memos?  Beginning when, 24 

general time frame? 25 
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A June maybe. 1 

Q And what did you do with the union cards?  I'm sorry, I'm 2 

not sure if that's clear on the record. 3 

A The union cards, I got signatures and I turned them in. 4 

Q And when did you start doing that? 5 

A February. 6 

MS. INESTA:  I just want to clarify for the record to the 7 

extent that when we're talking about February, June that these 8 

are all 2015. 9 

MS. OVIEDO:  I'm sorry.  What? 10 

MS. INESTA:  That these are all 2015. 11 

Q BY MS. OVIEDO:  Could you specify for us again when -- 12 

let's go over this again.  Give us a general time frame of when 13 

you handed out new cards. 14 

A The authorization cards, I started receiving signatures in 15 

February 2015. 16 

Q Okay.  And when did you start handing out flyers or memos? 17 

A The flyers didn't come in till roughly around June. 18 

Q Of which year? 19 

A 2015. 20 

Q Okay.  And meetings.  Did you attend the union meetings? 21 

A Monthly, 2015. 22 

Q I'm going to draw your attention now to Thursday, March 23 

26th, 2015.  Did you work that day? 24 

A Yes. 25 
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Q Did anything in particular happen that day? 1 

A I was told by my supervisor, Armando Gutierrez, to go to a 2 

meeting upstairs, training room. 3 

Q And who was present for that meeting? 4 

A Myself, Eric Diaz, Gus Alvarez, two other associates. 5 

Q Anyone from management? 6 

A Ivan and James Allen, I believe, from HR. 7 

Q And what was said at that meeting? 8 

A Ivan says that he knows who the organizers are, that the 9 

open-door policy is there. 10 

Q Okay.  Did you make a recording of this meeting? 11 

A Yes. 12 

Q And have you listened to this recording in its entirety? 13 

A Yes. 14 

Q Once I get this set up, I'm going to play some of the 15 

audio for you from the beginning. 16 

MS. OVIEDO:  Your Honor, may we go off the record for a 17 

moment. 18 

JUDGE WEDEKIND:  Sure.  Off the record. 19 

(Off the record at 1:16 p.m.) 20 

MS. DEMIROK:  So there has been a new charge that's been 21 

filed in this case.  Well, a new charge related to this case.  22 

And the charge was filed by the Union, the Bakery, 23 

Confectionery, Tobacco Workers' and Grain Millers International 24 

Union.  And the charge is alleging, it is seeking I guess a 25 
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bargaining order in this case based on the unfair labor 1 

practices as alleged in the complaint and notice of hearing in 2 

Case 28-CA-150157.   3 

Now, typically the process in this situation would be that 4 

the Union has to conduct an investigation into the merits of 5 

the case and to the merits of the charge. 6 

JUDGE WEDEKIND:  The Region? 7 

MS. DEMIROK:  The Region, sorry.  And so that would, of 8 

course, include collecting evidence from the Union.  And we 9 

would make a request for evidence, again, request for evidence 10 

from the Employer before making a determination on whether or 11 

not to issue a complaint.  And in the event that a complaint 12 

issues, at that time we would ask that we consolidate this 13 

matter with that matter so that we could have that issue 14 

brought before you since it would be a remedy from the 15 

allegations that you've been hearing in this case.  And, of 16 

course, we would have to give the Employer reasonable time to 17 

respond to our request for evidence.   18 

And so that's where we're at right now. 19 

JUDGE WEDEKIND:  Okay.  Do you anticipate when the 20 

investigation would be done? 21 

MS. DEMIROK:  I would, you know, provided, you know, we 22 

want to give them enough time to respond and so I would expect 23 

that maybe seven days.  I mean we would probably request 24 

evidence from them.  Of course, we have to collect evidence 25 
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from the Union first and so I would expect our request to go to 1 

the Employer maybe within the next two days, definitely by the 2 

end of the week for sure.  And then we add how much time they 3 

need.  I would suggest maybe five to seven days for them to 4 

respond. 5 

JUDGE WEDEKIND:  All right.  So assuming the Region finds 6 

merit then you're saying that we would probably want to 7 

reconvene? 8 

MS. DEMIROK:  I would -- 9 

JUDGE WEDEKIND:  So likely that you're going to ask to 10 

leave the record open basically? 11 

MS. DEMIROK:  That's correct.  12 

JUDGE WEDEKIND:  Okay.  Any response? 13 

MR. DAWSON:  Your Honor, only that, I mean obviously the 14 

charge is the charge and, you know, we'll certainly respond.  15 

The only issue that I can foresee is both co-counsel and myself 16 

have moved a lot of things into late-September and October that 17 

we were supposed to be doing, you know, during these two weeks.  18 

So, you know, not saying, obviously we can always reconvene the 19 

hearing but, you know, we would just ask for some consideration 20 

to be given.  You know, I have negotiations in Reading with a 21 

contractor I've had to extend.  I have negotiations in Cheney, 22 

Kansas on a plant that's been closed that I've had to extend.  23 

So, you know, and -- 24 

MS. INESTA:  I mean, Your Honor, I have depositions that 25 
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were supposed to be conducted over these two or three week 1 

period.  We're working on reaching deadlines in a litigation 2 

that I have to conduct.  In fact, we're now flying all over the 3 

country because I lost the opportunity to do it in California, 4 

that I'm having to travel.  The only way they would produce the 5 

witnesses is if I agreed to travel to where these witnesses 6 

were.  So I have upcoming travel and a series of at least six 7 

different depositions that I'm going to be taking back to back 8 

in addition to other negotiations.  And, I mean, my schedule is 9 

incredibly impacted over, you know, even leaving two-and-a-half 10 

to three weeks for this trial, incredibly impacted over those 11 

following weeks.  And we would just ask for some consideration 12 

just because we did push a lot of that to be able to be here. 13 

JUDGE WEDEKIND:  Well, thanks for the warning.  I don't 14 

think we're quite there yet as to the date. 15 

MS. DEMIROK:  That's correct.  And it's my understanding 16 

that, you know, in the event that that does happen, this is 17 

just going to go to the remedy.  So a lot of what we've already 18 

litigated is, for the record, it's going to be what it's going 19 

to be. 20 

JUDGE WEDEKIND:  Right.  So it could be over the cards and 21 

whatever the remedies warranted -- 22 

MS. DEMIROK:  That's correct. 23 

JUDGE WEDEKIND:  -- last, yeah.  Okay.  Thanks for letting 24 

us know. 25 
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MS. DEMIROK:  And I don't know if we would like to 1 

introduce the charge in the record or if we want to wait until 2 

we get a determination before we decide what to do about it. 3 

MR. DAWSON:  I don't believe there's any need for the 4 

charge in the record at this point. 5 

JUDGE WEDEKIND:  I agree. 6 

MR. DAWSON:  Okay. 7 

JUDGE WEDEKIND:  I agree.  And, you know, you can make 8 

your motion after we're done here to leave the record open and 9 

I'll rule on it at that time. 10 

MS. DEMIROK:  Okay. 11 

MR. DAWSON:  And just, and I apologize because I know I 12 

came in at the end but is the hearing, so is the hearing going 13 

to be suspended after the current witness or what was the 14 

proposed? 15 

MS. DEMIROK:  I would suggest that we just keep moving 16 

forward. 17 

JUDGE WEDEKIND:  Yeah.  They haven't found merit in the 18 

charge yet. 19 

MR. DAWSON:  Okay. 20 

JUDGE WEDEKIND:  So we should just finish what we came 21 

here to do. 22 

MR. DAWSON:  Understood. 23 

JUDGE WEDEKIND:  And make a motion when we're done with 24 

that and I'll rule on it at that time.  Although I haven't 25 
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heard anything so far to indicate that I would deny the motion.  1 

I mean yes -- probably make a motion at that time. 2 

MR. DAWSON:  And just to clarify.  You know, obviously we 3 

would, you know, call witnesses.  If the hearing were to 4 

resume, we'd call witnesses on the issue of the cards and so 5 

forth even if they had already testified; is that -- 6 

JUDGE WEDEKIND:  Sure.  Oh, yeah.  Sure. 7 

MS. OVIEDO:  And we would likely do the same. 8 

MR. DAWSON:  Right.  Yeah, that's -- yeah, exactly. 9 

JUDGE WEDEKIND:  Right. 10 

MR. DAWSON:  I suppose you would, yeah. 11 

JUDGE WEDEKIND:  Okay.   12 

MR. DAWSON:  All right.  Sounds good. 13 

JUDGE WEDEKIND:  No problem.  Okay.  Ready to resume? 14 

MS. OVIEDO:  Yes, Your Honor. 15 

Q BY MS. OVIEDO:  Okay.  I think we left off, I would like 16 

to play some audio for us.  I'm going to be playing what's been 17 

marked for identification as GC-10(b) as in boy. 18 

 And, Mr. Lerma, do you have an exhibit up there that's 19 

been labeled 10(a)?  I think I told you to keep it face down.  20 

You can flip it over now. 21 

A Yes.  22 

Q Okay.  I am going to play some of the audio for you from 23 

the beginning. 24 

(Audio played) 25 
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Q Mr. Lerma, do you recognize that voice? 1 

A Yes. 2 

Q Whose voice is that? 3 

A That's mine. 4 

(Audio played) 5 

Q BY MS. OVIEDO: When did you start that recording? 6 

A As soon as I was told to go to the training room. 7 

Q And by whom were you told? 8 

A Armando Gutierrez. 9 

Q And what's his title? 10 

A Dayshift manager. 11 

Q I'm going to fast forward now.  And for the record, I'm 12 

going to fast forward to 4:04.  I'm going to start back a 13 

little bit.  I'm going to start at 4:10. 14 

(Audio played) 15 

Q BY MS. OVIEDO:  I'm sorry.  I'm going to start at 2:54. 16 

(Audio played) 17 

Q BY MS. OVIEDO:  Not that last voice but the one previous, 18 

did you recognize that voice? 19 

A Yes. 20 

Q Who was that? 21 

A James Allen. 22 

Q And who's he? 23 

A HR representative. 24 

Q Does that accurately reflect when the meeting started? 25 
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A Yes. 1 

(Audio played) 2 

Q BY MS. OVIEDO:  Did you recognize that voice?   3 

A Yes.   4 

Q And who was that?  5 

A Ivan.  6 

Q And let the record reflect that we're on page two, line 7 

four of GC Exhibit 10(a).  I'm going to fast forward a little 8 

bit more.   9 

(Audio played) 10 

Q BY MS. OVIEDO:  Do you recognize that voice?   11 

A Yes.   12 

Q Who was that?  13 

A Ivan.   14 

Q And does that accurately represent about 10 minutes into 15 

the meeting?   16 

A Yes.  17 

Q And let the record reflect that that was about nine.  I 18 

left off at about 9:33 and we're on page 4, line 18 of the 19 

transcript.   20 

MS. INESTA:  And when you move to the next part if there's 21 

any way you could let me know what the page number is?   22 

MS. OVIEDO:  First, sure.   23 

MS. INESTA:  It helps to be able to follow along so we can 24 

start making --  25 
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MS. OVIEDO:  Okay.   1 

MS. INESTA:  -- any corrections.  Thank you.  I appreciate 2 

it.   3 

MS. OVIEDO:  I'm going to play some of the audio from the 4 

middle but first I'm going to find -- I'll -- Page 9 midway 5 

about 14, 15, 16.  I'm going to fast forward through.   6 

(Audio played) 7 

Q BY MS. OVIEDO:  Do you recognize that voice?   8 

A Yes.  9 

Q Whose voice was that?  10 

A Ivan.   11 

Q I'm now going to page 10, line 20.   12 

(Audio played) 13 

Q BY MS. OVIEDO:  Did you recognize that voice?   14 

A Yes.   15 

Q Whose voice was that?  16 

A Ivan.   17 

Q I'm going to play a brief snippet of the next voice and 18 

I'm going to ask you to identify whose voice that is.   19 

(Audio played) 20 

Q BY MS. OVIEDO:  Do you recognize that voice?  21 

A Yes.  22 

Q Whose voice is that?  23 

A James.   24 

Q Was this about midway through the meeting?   25 
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A Yes. 1 

Q And does this recording accurately reflect middle way of 2 

the meeting?  3 

A Yes. 4 

(Audio played)  5 

Q BY MS. OVIEDO:  Do you know whose voice that is?   6 

A Yes.  7 

Q Whose voice is that?  8 

A Eric Diaz.   9 

Q And who's he?  10 

A He's a runner, cross dock runner.   11 

MS. INESTA:  And my apologies.  I'm at page -- what page 12 

is that?   13 

MS. OVIEDO:  Oh, I'm sorry.  It's -- we're on page 12.  14 

I'll play a little bit more just so that we can figure out what 15 

line --  16 

MS. INESTA:  Thank you.   17 

MS. OVIEDO:  -- we're on.   18 

(Audio played) 19 

MS. OVIEDO:  Okay.  I have that as page, bottom of page 20 

12, top of page 13.   21 

Q BY MS. OVIEDO:  Mr. Lerma, does that accurately reflect 22 

about 20 minutes into the meeting?  23 

A Yes.  24 

Q And whose voice was that still speaking?   25 
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A Eric Diaz.   1 

Q I'm going to skip forward a little bit more.   2 

(Audio played)  3 

Q BY MS. OVIEDO:  I'm sorry.   4 

MS. INESTA:  If you can let me know what page we're 5 

skipping too.   6 

MS. OVIEDO:  Usually what happens is I can find it because 7 

I'll hear whatever phrase it records --  8 

MS. INESTA:  And then you can --  9 

MS. OVIEDO:  -- and then I can search.  10 

MS. INESTA:  -- do a search.   11 

MS. OVIEDO:  Yeah.   12 

MS. INESTA:  Okay.   13 

(Audio played) 14 

Q BY MS. OVIEDO:  Whose voice was that?   15 

A I don't know.   16 

Q Or I'm sorry.  Did you recognize that voice?  17 

A Yes.  18 

Q Whose voice was that?  19 

A I don't know his first name.  His Peruvious --  20 

Q Peruvious.   21 

A -- that's what -- I don't know if that's his first name or 22 

I believe it's his last name.   23 

Q Okay.  I'll play a little bit more so we can get oriented 24 

with a page number.   25 
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(Audio played) 1 

Q BY MS. OVIEDO:  Page 19, line 21.  And at this point are 2 

we towards the end of the meeting?  3 

A Yes.  4 

Q And does the recording accurately reflect that?  5 

A Yes.  6 

MS. INESTA:  And I just want to be -- clarify.  The 7 

testimony is that line 20 the unidentified male is Peruvious?  8 

MS. OVIEDO:  Yes.  9 

MS. INESTA:  Okay.   10 

MS. OVIEDO:  Well I guess we shouldn't be asking the 11 

witness.  Do you want me to roll back a little bit just so he 12 

can --  13 

MS. INESTA:  Yes --  14 

MS. OVIEDO:  -- yeah.   15 

MS. INESTA:  -- I was confused --  16 

MS. OVIEDO:  Not a problem.   17 

MS. INESTA:  -- as to the testimony.   18 

(Audio played)  19 

Q BY MS. OVIEDO:  Do you recognize that last voice?  20 

A Yes. 21 

Q Whose voice was that?  22 

A Peruvious.  23 

Q Okay.  So we're at line 13, page 19.   24 

MS. OVIEDO:  And then if you'd like I can play a little 25 
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bit more just so that the voices --  1 

(Audio played) 2 

Q BY MS. OVIEDO:  And whose voice was that just then?  3 

A Mine.  4 

Q Okay.  I'm going play some audio from the end or a bit 5 

more towards the end.   6 

(Audio played) 7 

Q BY MS. OVIEDO:  Page 25, top of page 25.  And for the 8 

record we're at 32:04.  9 

(Audio played) 10 

Q BY MS. OVIEDO:  Did you recognize that voice?  11 

A Yes. 12 

Q Whose voice was that?  13 

A James.   14 

Q Okay.  And for the record we left off on page 25, line 15.  15 

I'm just going to pick up from there because I just want to 16 

make sure that we're identifying the rest of these unidentified 17 

male voices.   18 

(Audio played) 19 

Q BY MS. OVIEDO:  Do you know whose voice that is?  20 

A Yes. 21 

Q Whose voice is that?  22 

A Ivan.   23 

Q Okay.  And we're at the bottom of page 25, minute 33:07.  24 

And if keep you following it along I'm just going to fast 25 
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forward a little bit to identify another unidentified voice.   1 

(Audio played) 2 

Q BY MS. OVIEDO:  Did you recognize that voice?  3 

A Yes. 4 

Q Whose voice was that?  5 

A I don't know his name. 6 

Q Do you know what position he holds?  7 

A He holds the cross dock thrower.  8 

Q Do you know what he looks like?   9 

A Yes.   10 

Q What does he look like?  11 

A Kind of light-skinned, Mexican, thinning hair.   12 

Q Okay.  And for the record we're on page 26, lines 8 or 9.   13 

MS. INESTA:  And, Your Honor, I'm just going to object to 14 

the extent that there's an attempt to make any identification 15 

based on the just characterization of how the person looked.   16 

JUDGE WEDEKIND:  Is it important?   17 

MS. OVIEDO:  No, I just wanted --  18 

JUDGE WEDEKIND:  Okay.   19 

MS. OVIEDO:  -- it to be clear which -- we have a bunch of 20 

these unidentified males.  I just wanted.  He didn't know the 21 

person's name so --  22 

JUDGE WEDEKIND:  Uh-huh.   23 

MS. INESTA:  Okay.  And --  24 

MS. OVIEDO:  -- that way I could -- he could point to any 25 
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other identifying characteristics.   1 

MS. INESTA:  -- and I'm sorry.  Could you tell me where 2 

that section was again?  3 

MS. OVIEDO:  That was page 26, lines 8 and 9-ish is where 4 

we left off.  I'm sorry, Your Honor.  We're going to --  5 

JUDGE WEDEKIND:  Well we're going through it in much more 6 

detail than we have in the past so I -- is there a reason?   7 

MS. OVIEDO:  Only because they've only provisionally -- 8 

well they've provisionally objected so I just want to make 9 

sure.  And for the record I think we said previously it doesn't 10 

hurt to get out who it is, who the speakers are.   11 

JUDGE WEDEKIND:  Oh, that's true but well -- okay.  But 12 

are you -- is that what you're doing?   13 

MS. OVIEDO:  Yeah, we're -- I'm just making sure that if 14 

there's any -- there's several unidentified male voices and so 15 

I'm just going through.   16 

JUDGE WEDEKIND:  That's what you're doing?   17 

MS. OVIEDO:  Yeah.   18 

JUDGE WEDEKIND:  Okay.   19 

MS. INESTA:  I mean --  20 

JUDGE WEDEKIND:  If you think it's important I'm not going 21 

to stop you.   22 

MS. OVIEDO:  We're almost done.  The recording's --  23 

JUDGE WEDEKIND:  Okay.   24 

MS. OVIEDO:  -- almost over.   25 
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JUDGE WEDEKIND:  I'll overrule it.  I mean it's -- it is 1 

what it is.   2 

MS. INESTA:  Yeah.   3 

JUDGE WEDEKIND:  That's all they could've -- that's all 4 

they could say.   5 

MS. INESTA:  I mean to the extent some of this is not 6 

relevant or part of the charge but -- okay.   7 

MS. OVIEDO:  Going to fast forward to 35:05 if it will let 8 

me.   9 

(Audio played) 10 

Q BY MS. OVIEDO:  And we're on page 27, line 7, 8.  Mr. 11 

Lerma, did you recognize that voice?  12 

A Yes. 13 

Q Whose voice was that?  14 

A Ivan.   15 

Q Skipping to 40 minutes 18 seconds.   16 

(Audio played) 17 

Q BY MS. OVIEDO:  Mr. Lerma, was that an accurate 18 

representation of the end of the meeting?  19 

A Yes. 20 

Q To your knowledge has this recording been edited in any 21 

way?  22 

A No.    23 

Q Have you made a copy of this recording?  24 

A Yes.  25 
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Q How did you make a copy?  1 

A My personal computer.   2 

Q And where were you when you made this copy?   3 

A My home or residence.   4 

Q And how did you use your personal computer?  5 

A I plugged it into my phone and burned a copy.  6 

Q What did you make the recording with?   7 

A My cell phone.   8 

Q Just start, stop button?   9 

A Yes.  10 

Q Okay.  Have you given a copy of this recording to anyone?   11 

A Yes.   12 

Q To whom did you give it?  13 

A Steve Phipps.   14 

MS. OVIEDO:  Your Honor, at this time we would like to -- 15 

GC would like to move to admit Exhibits 10(a) and 10(b).  16 

MS. INESTA:  Your Honor, we're going to basically state 17 

the same objections we did prior with respect to being able to 18 

review the entire recording and to the extent that the 19 

transcript 10(a) does not necessarily reflect what's on the 20 

recording and also with respect to the chain of custody with 21 

respect to this particular recording.  22 

JUDGE WEDEKIND:  Any response?   23 

MS. DEMIROK:  Well we've already heard how we -- how the 24 

Board has received this particular recording and we've already 25 
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heard testimony how that recording was given to the person who 1 

gave it to us.  So I believe the chain of custody has been 2 

taken care of in this matter regarding this recording.   3 

MS. OVIEDO:  And we're willing to reach any stipulations 4 

regarding the transcripts as to what typographical errors the 5 

recording service may have made.   6 

MS. INESTA:  We don't yet have the transcripts to make -- 7 

to really correlate this particular recording even with respect 8 

to what Mr. Phipps testified.  So we -- I would like to keep 9 

my, our objection on the record, Your Honor.   10 

JUDGE WEDEKIND:  That's fine.  I -- I'm going to admit it 11 

like I have the other ones.  I just haven't heard anything yet 12 

to raise any question whatsoever with respect to the audio 13 

recording.  We all noticed some things I think in the 14 

transcripts as you might notice in any transcript or it might 15 

not be accurate.  In fact I thought the 70 percent plus 1 16 

comment might've been a typo but sounded like 70 percent to me.  17 

But in any event I'm going to subject to -- you can move for 18 

reconsideration later.  Thank you.   19 

MS. INESTA:  Thank you, Your Honor.   20 

Q BY MS. OVIEDO:  Mr. Lerma, I'm going to draw your 21 

attention now to Friday, May 1st, 2015.  Were you at work that 22 

day?  23 

A Yes. 24 

Q About what time did you arrive?  25 
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A 2 p.m. 1 

Q And did anything in particular happen that day?  2 

A Yes.  3 

Q What happened?  4 

A Lunch time I caught Dave Garcia going through my personal 5 

belongings on my forklift.   6 

Q And where was your forklift?  7 

A My forklift was parked in front of the breakroom.   8 

Q And where were you when you saw this? 9 

A In the receiving dock office.  10 

Q And how did you see him?  11 

A Through a window. 12 

Q What did you see Mr. Garcia doing specifically?  13 

A Ruffling through my clipboard.   14 

Q What kind of clipboard was this?  15 

A Just your average clipboard.  16 

Q Where'd you get this clipboard from?  17 

A I bought it.   18 

Q Do other employees use clipboards?  19 

A Very few.   20 

Q Do you know how they got theirs?  21 

A Buy them.  22 

Q So the company doesn't provide you with clipboards?  23 

A No.   24 

Q What did you do when you saw Mr. Garcia going through your 25 
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personal items?  1 

A I went to go confront him and asked him what are you 2 

looking for and he replied the schedule and walked away.   3 

Q And where was the schedule in relation to your clipboard?  4 

A Behind my clipboard in a like a little cubby, little 5 

cubbyhole.   6 

Q Was the clipboard blocking it?  7 

A No.  8 

Q The schedule was in plain view?  9 

A Yes.  10 

Q Is there any reason he would need to look at your 11 

schedule?  12 

A No.  13 

MS. OVIEDO:  Your Honor, may I approach the witness?  14 

JUDGE WEDEKIND:  Yes.  15 

MS. INESTA:  I'm going to -- I'm sorry, Your Honor.  But  16 

-- objection that calls for speculation with respect to what he 17 

believes.   18 

JUDGE WEDEKIND:  Do you want to ask another question?  19 

MS. OVIEDO:  Sure.   20 

Q BY MS. OVIEDO:  Does he have any way of accessing your 21 

schedule?  22 

A Yes. 23 

MS. INESTA:  Objection.  Same objection.   24 

JUDGE WEDEKIND:  Is this based on your personal knowledge?   25 
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THE WITNESS:  No.   1 

JUDGE WEDEKIND:  Your -- do you have personal knowledge of 2 

how he can access your schedule?  3 

THE WITNESS:  Yes.  4 

JUDGE WEDEKIND:  Okay.  What is that?  How do you --  5 

THE WITNESS:  He can type it up.  He can change it.  He 6 

has his access to the computer.   7 

JUDGE WEDEKIND:  But that wasn't the question.  The 8 

question was would there ever -- is there any reason for him to 9 

want to see your schedule?  10 

THE WITNESS:  No.  11 

JUDGE WEDEKIND:  And how do you know that?   12 

THE WITNESS:  Because he already knows where everybody's 13 

at.  I don't --  14 

JUDGE WEDEKIND:  How does he already know where 15 

everybody's at?   16 

THE WITNESS:  He's our supervisor.  He's the individual 17 

that puts people where they need to be for that day.   18 

JUDGE WEDEKIND:  Does he schedule them?   19 

THE WITNESS:  No, but he has access.  He can move them 20 

around.   21 

JUDGE WEDEKIND:  Any other questions?   22 

Q BY MS. OVIEDO:  Mr. Lerma, does he know what your regular 23 

work schedule is?   24 

A Yes.  25 
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Q How long have you worked with him?  1 

A Years.  2 

Q Okay.  Has he ever asked to see your schedule before?  3 

A No.    4 

JUDGE WEDEKIND:  Overruled the objection.  That's fine.   5 

MS. INESTA:  Thank you, Your Honor.   6 

MS. OVIEDO:  May I approach the witness, Your Honor?  7 

JUDGE WEDEKIND:  Yes.   8 

MS. OVIEDO:  I'm showing the witness what has been marked 9 

for identification as GC Exhibit 28(a) and (b).   10 

Q BY MS. OVIEDO:  Mr. Lerma, go ahead and take a look at 11 

what I've just handed to you and let me know when you're ready.   12 

A Yes.   13 

Q Do you know what 21 -- or I'm sorry -- 28(a) is a picture 14 

of?  15 

A Yes. 16 

Q What is it?   17 

A That's the inside of the receiving office looking out.   18 

Q And is this an accurate representation of the inside of 19 

the office looking out?  20 

A Yes. 21 

Q Could you look at 28(b)?  Do you recognize what this is a 22 

depiction of?   23 

A Yes.   24 

Q What is it?  25 
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A From where my forklift was parked looking towards the 1 

receiving office.   2 

Q And is this an accurate depiction of where your forklift 3 

was parked --  4 

A Yes.  5 

Q -- when you saw Dave Garcia looking through your stuff?  6 

A Yes. 7 

Q Is this your actual forklift?  8 

A Yes, C18.   9 

Q And its which window?  I see that there's two windows.  10 

Which window did you see him out of?  11 

A The one on the left.   12 

Q And when you saw him were the lights on or off?  13 

A When I saw him the lights were on.  14 

Q Is this an accurate depiction of -- I think I've already 15 

asked you that actually.   16 

MS. OVIEDO:  GC would move to admit Exhibit 28(a) and (b). 17 

MS. INESTA:  No objection, Your Honor.   18 

JUDGE WEDEKIND:  It's received.   19 

(General Counsel Exhibit Number 28(a) and (b) Received into 20 

Evidence) 21 

Q BY MS. OVIEDO:  Can you describe for us where specifically 22 

you were standing when you saw Dave Garcia rummaging through 23 

your personal items?  24 

A On this --  25 
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MS. INESTA:  An objection to the extent it misstates the 1 

witness's testimony.   2 

JUDGE WEDEKIND:  Where you were standing when he saw --  3 

MS. OVIEDO:  When he was going through your things.   4 

JUDGE WEDEKIND:  I'm not sure I understand the objection.   5 

MS. INESTA:  I mean I thought he -- he said rifling.   6 

MS. OVIEDO:  I'm sorry.  He said rifling and I said 7 

rummaging I believe.   8 

MS. INESTA:  Yeah, I just -- okay. 9 

MS. OVIEDO:  To whatever extent he testified that 10 

Mister --  11 

Q BY MS. OVIEDO:  -- can you tell us again what Mr. Garcia 12 

was doing at your forklift?   13 

A He was going through my belongings --  14 

Q Okay.   15 

A -- my clipboard.   16 

Q Where were you when he was going through your belongings?  17 

A I was in front of this window on the first page.   18 

Q For the record could you say whether it's the left or the 19 

right window?   20 

A If I'm -- I don't clearly understand.  If I'm standing 21 

inside the room it's the right.  If I'm looking at the 22 

receiving office it's the left.   23 

Q Okay.  That's perfect.  And where was he standing, Mr. 24 

Garcia?  25 
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A Where you access the forklift.   1 

Q Did you have any further conversation with Mr. Garcia 2 

about that incident?  3 

A Yes.  4 

Q And when was the next time you had a conversation with 5 

him?  6 

A Around midnight.  7 

Q And where were you when you had that conversation?  8 

A I was in the deli, aisle 25 right next to the eggs.   9 

Q Was anyone else present for this conversation besides you 10 

and Mr. Garcia?  11 

A No.   12 

Q And why had Mr. Garcia come by your aisle?  13 

A Before he leaves for the day he checks out with, he checks 14 

with everyone to make sure who's going to stay, who's going to 15 

go.   16 

Q And what did he say when he came by your aisle?  17 

A He asked me if I'm going to stay or if I'm going to go and 18 

I told him I'm going to stay. 19 

Q Was anything else said?  20 

A I tell Dave Garcia to be straight up with me, why was he 21 

going through my stuff.  22 

Q And what did he say?  23 

A He said that he was looking for Union cards.  24 

Q Did he say anything else?  25 
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A No, that it was shocked that it was me.  He had gotten a 1 

call from transportation that I was putting up flyers and I had 2 

handed a Union card to the transportation clerk in the 3 

breakroom.   4 

MS. INESTA:  Objection, Your Honor.  Hearsay.   5 

MS. OVIEDO:  Party admission.   6 

JUDGE WEDEKIND:  Who's Mr. Garcia again?   7 

MS. OVIEDO:  He's a forklift supervisor.   8 

JUDGE WEDEKIND:  Is he an admitted supervisor?   9 

UNIDENTIFIED SPEAKER:  Yes.  10 

JUDGE WEDEKIND:  It's not hearsay then.   11 

MS. INESTA:  Okay.   12 

JUDGE WEDEKIND:  Overruled.   13 

Q BY MS. OVIEDO:  And had you in fact given anyone a Union 14 

card that day?  15 

A No.    16 

Q And had you in fact handed out any memos or flyers that 17 

day?   18 

A No.  19 

Q But had you prior to that day handed out any cards or 20 

memos?  21 

A Yes. 22 

Q Was anything else said during that conversation?  23 

A That he said things take time.  It -- the doors are always 24 

open.   25 
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Q Okay.  Were you surprised to hear all of this from him?   1 

A Yes.  2 

MS. INESTA:  Objection, Your Honor.  Relevance.   3 

MS. OVIEDO:  Goes to the impression of surveillance.   4 

MS. INESTA:  Whether he's --  5 

MS. OVIEDO:  I'll withdraw it.   6 

JUDGE WEDEKIND:  Yeah.  Okay.  Are you okay?   7 

THE WITNESS:  I'm okay.   8 

JUDGE WEDEKIND:  Okay.   9 

Q BY MS. OVIEDO:  Now you haven't been here throughout these 10 

proceedings but there's been some discussion about a pencil 11 

throwing incident.  Do you have any idea what that might be in 12 

reference to?  13 

A Yes.  14 

Q Could you explain to us what that might be?  15 

A An associate, a buddy of mine had brought up my 16 

conversation about Union and I replied to him that if he had 17 

signed up and he said I don't have anything to write with.  18 

Jokingly I had -- I carry a pocket full of pencils, the Arizona 19 

Lottery pencil, golf pencils.  And jokingly I dropped them in 20 

front of him.  21 

Q And when you say dropped did you throw it at him --  22 

A No.  23 

Q -- under hand --  24 

A No.   25 
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Q -- overhand --  1 

A No.  2 

Q -- chuck it --  3 

A No.  4 

Q -- drop?  You just dropped it?   5 

A Drop.   6 

Q Okay.  How did he react?   7 

A Laughing.  8 

Q Do you know how else he felt about it?  9 

A No.  10 

MS. INESTA:  Objection, Your Honor.  Calls for 11 

speculation.  12 

JUDGE WEDEKIND:  Sustained unless you can give me a 13 

reason.   14 

MS. OVIEDO:  Right.  I mean there's been allegations that 15 

other employees have been harassed and threatened and 16 

intimidated and he can describe how the guy reacted.  I mean 17 

his physical --  18 

JUDGE WEDEKIND:  I don't know if you asked him how he 19 

reacted.  That might be a little different   20 

MS. OVIEDO:  Okay.   21 

Q BY MS. OVIEDO:  What kind of relationship do you have with 22 

this person?  23 

A Good.  24 

Q Tell us more about that relationship?  25 
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A We still joke about the pencil incident.  When he needs 1 

something to write with you know he -- do you have a pencil?  I 2 

know you got a pencil.  We were at the Diamondbacks game this 3 

Saturday the 13th.   4 

Q Okay.  Did Ivan Vaivao ever talk to you about that 5 

incident?  6 

A No.    7 

Q Did any manager talk to you about that incident?  8 

A No.    9 

Q Okay.  I'm going to draw your attention now to Tuesday, 10 

May 5th, 2015.  Did you work that day?  11 

A Yes. 12 

Q About what time did you arrive?  13 

A 2 p.m. 14 

Q Did anything else happen that day?  15 

A I was told.   16 

Q I'm sorry.  That was a bad question.  Did anything in 17 

particular happen that day?  18 

A I had another meeting with management.  19 

Q And who was present for that meeting?  20 

A Ivan and Mark Engdahl.   21 

Q And were you called into that meeting?   22 

A Yes. 23 

Q By whom?   24 

A Gomez.   25 

JA 854

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 122 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

818 

Q Who's that?  1 

A Day receiving supervisor.   2 

Q And about what time did he approach you?   3 

A Around two.   4 

Q And what did -- was it that he said?  5 

A He said that Ivan wanted to see me in his office.   6 

Q And did you go to his office?  7 

A Yes. 8 

Q And was he present?  9 

A Yes. 10 

Q And what happened next?  11 

A He said, "Let's go talk to Mark."  And that's when we 12 

proceeded to Mark's office.  13 

Q And about what time was this?  14 

A 2:30.   15 

Q Okay.  What was said generally during this meeting?  16 

A That there's been some rumblings coming off the floor that 17 

some heckling, harassing and potential slowdown of certain 18 

individuals that didn't share my similar point of view.   19 

Q And what was your understanding of -- and I'm sorry.  20 

Who's -- who in particular said that?   21 

A Mark.   22 

Q What was your understanding of why he was saying that?  23 

MS. INESTA:  Objection.  Calls for speculation, lacks 24 

foundation --  25 
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JUDGE WEDEKIND:  His understanding --  1 

MS. INESTA:  -- not relevant.   2 

JUDGE WEDEKIND:  -- of why he was saying that?  What are 3 

you asking him, what he said or --  4 

MS. OVIEDO:  Yes.   5 

JUDGE WEDEKIND:  -- well that -- okay.  Why don't you ask 6 

that question.   7 

Q BY MS. OVIEDO:  Did you know what he was referring to?  8 

A Yes. 9 

MS. INESTA:  Objection.  Same objections, Your Honor.  10 

Relevance, lacks foundation, speculation.   11 

JUDGE WEDEKIND:  Are you going to follow up?  I mean how 12 

does he know.  13 

MS. OVIEDO:  What was he referencing.  You know what? 14 

JUDGE WEDEKIND:  But how does he know?   15 

MS. OVIEDO:  He was in a conversation with them.  Okay.  16 

We're just going to authenticate the recording.   17 

JUDGE WEDEKIND:  Any -- if it's important to put in 18 

context what he said that's relevant but I don't think that's 19 

the issue what he said is there?  Is it?  It's what the company 20 

said.  Well why is his understanding important?   21 

MS. OVIEDO:  It goes to whether or not he was being 22 

threatened or intimidated.   23 

JUDGE WEDEKIND:  Isn't it an objective standard?  Is it an 24 

objective standard?  25 
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MS. OVIEDO:  It is.   1 

JUDGE WEDEKIND:  Okay.   2 

Q BY MS. OVIEDO:  Did you make a recording of this meeting?  3 

A Yes.  4 

Q How did you make a recording?  5 

A My cell phone.  6 

Q Same way, start, stop button? 7 

A Yes. 8 

Q Did you make a copy of this recording?  9 

A Yes. 10 

Q And how did you make a copy?   11 

A My personal computer.  12 

Q And have you listened to this recording in its entirety?  13 

A Yes. 14 

Q And have you given a copy of this recording to anyone?  15 

A Yes.  16 

Q And how did -- who did you give it to?   17 

A Steve Phipps.  18 

Q And how did you give it to him?  19 

A I burned a copy.  20 

Q Onto --  21 

A A flash drive.   22 

Q -- okay.  About how long did this meeting with Mr. Engdahl 23 

and Mr. Ivan Vaivao last?  24 

A Roughly 15 minutes.  25 
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Q Okay.  And did Mr. Vaivao mention any pencil throwing to 1 

you during that meeting?  2 

A No.  3 

Q Did Mr. Engdahl mention any pencil throwing to you during 4 

that meeting?  5 

A No.    6 

Q Okay.  I'm going to play what's been marked as GC-13(b) as 7 

in boy.  I'm going to make this one faster than the last.   8 

MS. INESTA:  Okay.  And to the extent possible if you 9 

could go through, tell the page number if you can.  That would 10 

be helpful.   11 

(Audio played) 12 

Q BY MS. OVIEDO:  There's some white noise in the 13 

background.  Where were you when you hit play on your cell 14 

phone?  15 

A Aisle 20 in the deli. 16 

Q Was this before or after you went to Ivan's office?  17 

A Before.   18 

Q Was this before or after -- what's the gentleman's name?  19 

Or you said Armando?  20 

A No.  21 

Q Or who was the person who --  22 

A Gomez.   23 

Q -- Gomez.  Was this before or after Gomez told you to go 24 

see Ivan?  25 

JA 858

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 126 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

822 

A Before.  No, it -- Gomez told me then I recorded.  1 

Q Okay.   2 

(Audio played) 3 

Q BY MS. OVIEDO:  Whose voice was that just then?  4 

A I don't recall.  5 

Q Okay.   6 

A I just -- I --  7 

(Audio played) 8 

Q BY MS. OVIEDO:  For the record we're at a minute 29, page 9 

two.  It says, "Now I'm going to go towards the market."  I'm 10 

not sure if that's accurate or not but I don't know.  Did you 11 

recognize who was saying that?  12 

A Ivan.   13 

Q Okay.  Do you know if that's what he said?  14 

A Let's go see Mark.   15 

Q Oh, let's go see Mark.  Okay.   16 

(Audio played) 17 

Q BY MS. OVIEDO:  Does that accurately represent the 18 

beginning of the meeting?  19 

A Yes. 20 

Q And did you recognize that last voice speaking?  21 

A Yes. 22 

Q Who was that?   23 

A Mark.   24 

Q Okay.  I'm going to fast forward to 7:41.  And as soon as 25 

JA 859

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 127 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

823 

I hear some of it I'll be able to find for you what -- I'll 1 

discuss more toward the end then.   2 

(Audio played) 3 

MS. OVIEDO:  For the record, we're at 12:55 and that's at 4 

page 12, line 22.   5 

(Audio played) 6 

Q BY MS. OVIEDO:  And Mr. Lerma, was that an accurate 7 

representation of the end of the meeting? 8 

A Yes. 9 

Q Okay.   10 

MS. OVIEDO:  At this time, the General Counsel would move 11 

to admit GC Exhibit 13(a) and 13(b) into the record. 12 

JUDGE WEDEKIND:  The same? 13 

MS. INESTA:  Same objections, Your Honor.  14 

JUDGE WEDEKIND:  It's received subject to reconsideration 15 

if you so desire, 13(a) and (b).   16 

(General Counsel Exhibit Number 13(a) and 13(b) Received into 17 

Evidence) 18 

Q BY MS. OVIEDO:  Mr. Lerma, did anything else happen that 19 

day, Tuesday, May 5th, 2015? 20 

A Yes. 21 

Q What else happened? 22 

A After my meeting, I went back down to the floor and Dave 23 

Garcia was passing out pay sheets.  I was in aisle 15 at the 24 

front and when he gives me my pay sheet for the week, he tells 25 
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me that did I have my meeting.  I respond yes and with Mark and 1 

he tells me it's not -- "See, dude, it's not worth all the 2 

other bullshit." 3 

Q And did you know what it was, this bullshit that he was 4 

referencing? 5 

A Yes. 6 

MS. INESTA:  Objection.  Calls for speculation.  Lacks 7 

foundation.  Relevance. 8 

JUDGE WEDEKIND:  Establish some foundation.   9 

Q BY MS. OVIEDO:  How did you know what it was? 10 

A From the previous Friday with the Union cards and the call 11 

from transportation.   12 

Q Okay.  How many days had passed? 13 

A Four, three -- three or four.   14 

JUDGE WEDEKIND:  You done? 15 

Q BY MS. OVIEDO:  How -- had he referenced bullshit before? 16 

A No. 17 

Q Had he -- how did you know what it was he was referencing? 18 

MS. INESTA:  Same objections, Your Honor.   19 

JUDGE WEDEKIND:  You already asked that question.  I'm not 20 

going to strike it.  I'm going to allow it and you can make an 21 

argument in your brief about whether it's been sufficiently 22 

established what he was talking about and what he meant.   23 

MS. INESTA:  Thank you, Your Honor.   24 

Q BY MS. OVIEDO:  What was it that he was referencing? 25 
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A The Union. 1 

Q Okay.   2 

MS. OVIEDO:  We pass the witness.   3 

MS. INESTA:  And Your Honor, if I could have five minutes 4 

please? 5 

JUDGE WEDEKIND:  Sure.   6 

MS. INESTA:  Go over my notes.   7 

JUDGE WEDEKIND:  Affidavits?   8 

MS. INESTA:  Yeah, are there any other affidavits other 9 

than the one he submitted? 10 

MS. OVIEDO:  Yes.   11 

JUDGE WEDEKIND:  All right.  Let's go off the record.  12 

Let's take five. 13 

(Off the record at 2:26 p.m.) 14 

JUDGE WEDEKIND:  Cross?   15 

CROSS-EXAMINATION 16 

Q BY MS. INESTA:  Good afternoon, Mr. Lerma.  My name is 17 

Nancy Inesta and I represent Shamrock in these proceedings.  I 18 

want to ask you some questions about the captain.  How many 19 

captains usually work -- 20 

MS. OVIEDO:  Objection, Your Honor.   21 

JUDGE WEDEKIND:  No cross?   22 

MS. INESTA:  This is cross-examination as to foundation, 23 

Your Honor.  And I thought that that was going to be allowed. 24 

JUDGE WEDEKIND:  As to foundation.   25 
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MS. INESTA:  Uh-huh.  As to foundation whether or not he 1 

has personal knowledge which my understanding from the ruling 2 

was that certainly was going to be allowed.   3 

MS. OVIEDO:   They can raise it in their brief, but not on 4 

cross and they've already noted their objection for their 5 

record. 6 

JUDGE WEDEKIND:  Yeah.  Yeah, sustained.  Sustain the 7 

objection.  No cross on the captain issue.   8 

Q BY MS. INESTA:  Mr. Lerma, based on the testimony here 9 

today, my understanding is that you took at least two audio 10 

recordings of meetings or, I'm sorry, three audio recordings of 11 

meetings that you attended at Shamrock. 12 

MS. OVIEDO:  Objection.  Misstates the evidence. 13 

JUDGE WEDEKIND:  Two audio recordings?   14 

MS. INESTA:  I'll restate the question, Your Honor. 15 

Q BY MS. INESTA:  How many audio recordings did you take on 16 

Shamrock property over the last six months or since going back 17 

to January 2015? 18 

MS. OVIEDO:  Objection, Your Honor.  Relevance.   19 

JUDGE WEDEKIND:  What's the relevance? 20 

MS. INESTA:  I mean the relevance is we -- especially 21 

given that there is a subpoena in this case, we'd like to 22 

inquire as to where what other audio recordings could 23 

potentially exist.  And if so, who they were provided to.   24 

MS. OVIEDO:  He's already testified that he's given these 25 
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two recordings to Mr. Phipps and as they mentioned earlier, 1 

they haven't shown Your Honor the subpoena that they issued to 2 

the Charging Party.   3 

JUDGE WEDEKIND:  So is this relevant to the subpoena that 4 

you issued on -- served on the Union? 5 

MS. INESTA:  It is, Your Honor. 6 

JUDGE WEDEKIND:  Okay.  What did you ask for from the 7 

Union? 8 

MS. INESTA:  We asked for all audio, video or other type 9 

of recordings taken on Shamrock's premises.   10 

JUDGE WEDEKIND:  Okay, for what purpose? 11 

MS. INESTA:  To be able to get all of the information we 12 

can to rebut some of what they're saying, Your Honor. 13 

JUDGE WEDEKIND:  But -- 14 

MS. INESTA:  I mean the fact that there are still actively 15 

putting forth certain evidence when there could be additional 16 

evidence out there.  And that the Union has it.   17 

MS. OVIEDO:  But that's the nature of anyone's statements, 18 

Your Honor.  They're not viewed in context unless they're 19 

talking about work rules.   20 

MS. INESTA:  We don't know that, Your Honor, because there 21 

could be information on those recordings that we do not have 22 

that could relate to the -- that could very well relate to the 23 

claims in the complaint.  The reality is we don't know at this 24 

time whether they do or they don't.  If they do not, then they 25 
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would not be admissible.  Or potentially not be admissible if 1 

we don't find any relevance.  But I think we certainly -- we 2 

served the subpoena.  My understanding is there was a statement 3 

made about how there were none other than exists and we don't 4 

think that's accurate or correct. 5 

MS. OVIEDO:  Your Honor, I don't believe that there were 6 

any in existence.  I believe -- I can't speak for the Charging 7 

Party, but it was my understanding that they said they didn't 8 

have in their possession.   9 

MS. INESTA:  That the Union did not? 10 

MS. OVIEDO:  Correct.   11 

JUDGE WEDEKIND:  But that -- I mean if the subpoena is 12 

seeking relevant information, they're entitled to explore 13 

whether that's true.  So the question for me really is whether 14 

it's relevant.  I mean are you -- you have tape recordings of 15 

seven meetings? 16 

MS. OVIEDO:  To be honest, I don't even know how many we 17 

have.   18 

JUDGE WEDEKIND:  Well, I mean -- 19 

MS. OVIEDO:  We only went on the -- oh -- 20 

JUDGE WEDEKIND:  -- in the record.  Yeah.  So -- 21 

MS. OVIEDO:  Seven, Your Honor.  22 

JUDGE WEDEKIND:  Okay.  And are there other meetings that 23 

were alleged any ones occurred other than the seven that you 24 

have before you?  25 
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MS. OVIEDO:  No, Your Honor.   1 

JUDGE WEDEKIND:  Okay.  So why are any other meetings 2 

relevant?   3 

MS. INESTA:  Well, I'm not sure that we have a tape 4 

recording of every meeting or every interaction that's alleged 5 

in the complaint, Your Honor. 6 

JUDGE WEDEKIND:  That was my question.   7 

MS. OVIEDO:  Yes, we do.  That's -- 8 

JUDGE WEDEKIND:  Thank you.   9 

MS. OVIEDO:  -- all of the recordings that GC has put 10 

forward, these are all the ones that are discussed in the 11 

complaint.  There aren't any in the complaint -- 12 

MS. INESTA:  Your Honor, even there's interactions between 13 

-- that employees are alleging that they had with supervisors.  14 

We already know from these proceedings that some of those 15 

interactions and these one, you know, two on one or one on one 16 

private conversations were audiotaped.  I do think we should 17 

have the right to explore whether any of these other 18 

interactions that are alleged were audiotaped.  And I mean I 19 

don't -- 20 

JUDGE WEDEKIND:  Well, you can ask that question.  But 21 

that's not what you asked.  You just asked if he's ever 22 

recorded anything else.  Do you want -- 23 

MS. INESTA:  Thank you. 24 

JUDGE WEDEKIND:  -- to ask him if he recorded the 25 
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particular conversation, that's different.   1 

MS. INESTA:  Thank you.   2 

JUDGE WEDEKIND:  Sure.   3 

MS. INESTA:  I'll keep my questioning to that, Your Honor. 4 

JUDGE WEDEKIND:  Okay.   5 

Q BY MS. INESTA:  Mr. Lerma, you testified that you had an 6 

interaction with I believe it's David Garcia.   7 

A Yes. 8 

Q In or around May 1st, 2015; is that correct? 9 

A Yes. 10 

Q Did you take an audio recording of that interaction? 11 

A No. 12 

Q Did you take any kind of video recording of that 13 

interaction? 14 

A No. 15 

Q Did you take any recordings of any interactions you had 16 

with Joe Remblance at Respondent's facility? 17 

MS. OVIEDO:  Objection, Your Honor.  Outside of scope.   18 

Q BY MS. INESTA:  On or about April 29th, 2015.   19 

JUDGE WEDEKIND:  Don't answer.  Outside the scope, but is 20 

it outside the complaint?  There's an allegation involving 21 

interaction between the witness and Mr. Remblance?   22 

MS. OVIEDO:  No, there's no allegation involving this 23 

witness. 24 

MS. INESTA:  Well, that's not clear in the complaint, Your 25 
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Honor.  So to the extent that he was there or you know, even 1 

witnessed the conversation, he could have essentially been 2 

recording it.   3 

JUDGE WEDEKIND:  Okay. 4 

MS. INESTA:  I think that it's fair to say these 5 

allegations, we don't necessarily know everyone who's there.   6 

JUDGE WEDEKIND:  So there's a complaint allegation 7 

involving Mr. Remblance in April with someone else?   8 

MS. DEMIROK:  There is and another witness has already 9 

testified to that on the stand.  I mean he's testified as to 10 

who was there and Mr. Lerma was not one of those people. 11 

JUDGE WEDEKIND:  Okay.  Well, you can ask him if he was 12 

there and then go from there.   13 

Q BY MS. INESTA:  And the conversation you had with Mr. 14 

Garcia where he provided your pay sheet, did you tape record 15 

that conversation? 16 

A No. 17 

Q And did you attend a mandatory town hall meeting on March 18 

31st, 2015 that was presented by Bob Beake? 19 

A Yes. 20 

Q Did you make a tape recording of that meeting? 21 

A I don't recall. 22 

Q You don't recall whether you tape recorded the meeting? 23 

A No. 24 

Q Do you -- can you think of anything that would refresh 25 
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your recollection as to whether or not you tape recorded that 1 

meeting? 2 

A If any videos were played, maybe the time.   3 

Q The meeting happened in the morning and there was a 4 

question and answer session at the end.  Do you recall the 5 

meeting? 6 

A No. 7 

Q Attending the meeting?  And the video that was played on 8 

that meeting was a message from the owners Kent and Norm 9 

McClelland.  Does that refresh your recollection as to whether 10 

or not you attended the meeting? 11 

A Yes. 12 

Q Does it refresh your recollection as to whether or not you 13 

recorded that meeting? 14 

A I may have. 15 

Q Yeah, and did you provide that -- 16 

MS. OVIEDO:  Objection, Your Honor.  He testified that he 17 

wasn't at a morning meeting.  The complaint only alleges the 18 

morning meeting.  This witness does not work in the mornings.   19 

Q BY MS. INESTA:  Do you know what time you attended the 20 

meeting where Bob Beake gave an address where the video from 21 

Kent and Norman McClelland was played? 22 

A No, I don't recall. 23 

Q Do you know if you came in early in the morning outside of 24 

when your shift was or when you went to that meeting, was it 25 

JA 869

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 137 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

833 

close in time to your shift? 1 

A Can you rephrase the question? 2 

Q Sure.  I'm sorry, that was confusing.  Were you called in 3 

special like for a couple of hours just to attend the meeting 4 

that you saw the video with Kent and Norman McClelland? 5 

A Was I called in special? 6 

Q Yes, so did you come in just to attend the meeting? 7 

A No. 8 

Q So you came in priori to your shift to attend the meeting? 9 

A No. 10 

Q No.  When did you attend the meeting? 11 

A I believe that meeting was later in the day. 12 

Q Okay.  So you do not believe it was the morning meeting; 13 

is that correct? 14 

A No. 15 

Q And did you attend a mandatory -- you attended a mandatory 16 

town hall meeting on January 29th, 2015; is that correct? 17 

A Yes. 18 

Q And that was with Mr. Engdahl? 19 

MS. OVIEDO:  Objection, Your Honor. 20 

MS. INESTA:  And do we have that one already?   21 

MS. OVIEDO:  Relevance.   22 

JUDGE WEDEKIND:  Is that one of the meetings? 23 

MS. OVIEDO:  It is not, Your Honor.  It's not alleged in 24 

the complaint. 25 
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JUDGE WEDEKIND:  No, yeah, the 28th, yeah.   1 

MS. INESTA:  Okay, I'll proceed, Your Honor. 2 

JUDGE WEDEKIND:  Okay. 3 

Q BY MS. INESTA:  Mr. Lerma, did you -- you testified that 4 

you attended a Union meeting in late January 2015; is that 5 

correct? 6 

MS. OVIEDO:  Objection.  Misstates the testimony.  7 

Q BY MS. INESTA:  Did you attend a Union meeting in late 8 

January 2015? 9 

A Yes. 10 

Q And was that meeting held at the Denny's located on I 11 

think is it I-17 and Thomas Road in Phoenix? 12 

A Yes. 13 

MS. OVIEDO:  Objection, Your Honor, outside the scope. 14 

JUDGE WEDEKIND:  Overruled.  Go ahead. 15 

Q BY MS. INESTA:  And Mr. Lerma, did you see Mr. Manning at 16 

that meeting?  Art Manning? 17 

A No. 18 

Q No.  Were you aware that he attended that meeting? 19 

A Yes. 20 

Q Did you invite him to that meeting? 21 

A No. 22 

Q Do you know if he was invited to that meeting? 23 

A Not to my knowledge. 24 

Q Mr. Lerma, you testified that you saw Dave Garcia looking 25 
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at some of your personal items that you had left in your 1 

forklift; is that correct? 2 

A Yes. 3 

Q Isn't it true that employees are assigned lockers for 4 

personal belongings -- 5 

A Yes. 6 

Q -- at Shamrock? 7 

A Yes. 8 

Q Yeah.  And if you have personal belongings, you're 9 

instructed to keep those in your locker; is that correct? 10 

A Yes. 11 

Q And the forklift that you were using, that's a forklift 12 

that is assigned to you, correct? 13 

A Yes. 14 

Q And that's the property of Shamrock, correct? 15 

A Yes. 16 

Q And you said that employees sometimes carry clipboards? 17 

A Yes. 18 

Q That work in your area? 19 

A Yes. 20 

Q And it's just a standard looking clipboard? 21 

A Yes. 22 

Q Isn't it true that many of the managers also carry 23 

clipboards? 24 

A Yes. 25 
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Q Isn't it true that sometimes the managers keep a copy of 1 

the schedule on the clipboard? 2 

A On their clipboard?  I don't understand. 3 

Q On clipboards that can be found in the department? 4 

A No. 5 

Q Have you ever seen a copy of the schedule on a clipboard? 6 

A No. 7 

Q No.  What other types of documents do you keep on your 8 

personal clipboard? 9 

A My pay sheets, any notes that I need to make for drops for 10 

the pickers, calculation of my hours for the week.   11 

Q And if you could go to Exhibit 28(b).  Was the clipboard 12 

out in the open where someone could see it? 13 

A Yes. 14 

Q Where -- could you describe where it was? 15 

A It is on top of my glove.  As you can see, my glove's in 16 

that piece of paper.  Kind of falls down into a cubbyhole. 17 

Q Okay.   18 

A My clipboard would be on top of that. 19 

Q And -- 20 

MS. OVIEDO:  Let the record reflect that he's angling and 21 

showing with his hands the clipboard was angled in the 22 

cubbyhole.   23 

JUDGE WEDEKIND:  So it's sticking up sort of? 24 

THE WITNESS:  Yes. 25 
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JUDGE WEDEKIND:  At an angle?   1 

Q BY MS. INESTA:  And you weren't standing at the forklift 2 

when Mr. Garcia did this, were you? 3 

A No. 4 

Q So anybody who walked by could have seen your clipboard 5 

sitting there; is that correct? 6 

A Yes. 7 

Q And does this forklift look like all the forklifts that 8 

Shamrock uses? 9 

A No. 10 

Q No.  How is this one different? 11 

A This is a Crown. 12 

Q Okay.  And how many Crown forklifts are there in your 13 

department? 14 

A Fifteen. 15 

Q Okay. 16 

A Around 15.  17 

Q All right.  So just looking at this, you wouldn't know 18 

who's assigned this forklift, would you? 19 

A Yes. 20 

Q How do you know? 21 

A C18. 22 

Q So does that signify the forklift number? 23 

A Yes. 24 

Q So how would someone know that you were assigned to C18? 25 
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A And we have a list of assigned forklifts. 1 

Q Okay. 2 

A We -- 3 

Q So if someone -- 4 

MS. OVIEDO:  Your Honor, he wasn't finished testifying. 5 

JUDGE WEDEKIND:  Did you finish your answer? 6 

THE WITNESS:  We use the same forklift every day.  If you 7 

can't see somebody, you can still see the numbers through the 8 

next aisle.   9 

Q BY MS. INESTA:  What other private belongings do you keep 10 

in your forklift? 11 

MS. OVIEDO:  Objection.  Relevance.   12 

Q BY MS. INESTA:  Do you keep any other private belongings 13 

in your forklift? 14 

A No. 15 

JUDGE WEDEKIND:  Don't -- 16 

THE WITNESS:  Oh, I'm sorry. 17 

MS. INESTA:  Sorry. 18 

JUDGE WEDEKIND:  If there's an objection, don't answer.  19 

But he answered, it's fine.  Go ahead. 20 

Q BY MS. INESTA:  Have you ever read anything that says 21 

anything you keep on your forklift that's your personal 22 

property will remain private? 23 

A Can you say that again? 24 

Q Do you have any real expectation of privacy -- 25 
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MS. OVIEDO:  Objection, Your Honor. 1 

MS. INESTA:  -- if you just leave something on your 2 

forklift? 3 

JUDGE WEDEKIND:  Overruled.  Can you answer the question? 4 

THE WITNESS:  I don't really understand the question. 5 

Q BY MS. INESTA:  Do you expect that something you just 6 

leave on your forklift is going to be treated as your absolute 7 

private property? 8 

MS. OVIEDO:  Objection.  Absolute private property.   9 

Q BY MS. INESTA:  Your private property? 10 

A As if I buy something and bring it in?  That's mine. 11 

Q No, if you leave something on your forklift unattended and 12 

walk away from it, do you expect that it's going to be treated 13 

as your private property?  No one is supposed to look at it? 14 

A Yes. 15 

Q And you said you had a conversation with Mr. Garcia later 16 

that day? 17 

A Yes. 18 

Q All right.   19 

MS. INESTA:  I want to withdraw the question, Your Honor.  20 

I'm going to take -- I'm going to move on.  21 

Q BY MS. INESTA:  Mr. Lerma, I want to talk about the 22 

meeting that you testified to with Mark Engdahl and Ivan on or 23 

about early May 2015 when you got called in to speak with Mr. 24 

Engdahl.  Do you remember that meeting? 25 
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A Yes. 1 

Q Mr. Engdahl -- and you testified that Mr. Engdahl talked 2 

to you about a potential slowdown of certain folks? 3 

A Yes. 4 

Q So isn't it part of your job to refill goods that need to 5 

be I guess loaded onto a truck; is that a correct understanding 6 

of what you do? 7 

A I refill the pick slot.  Somebody else comes and picks it 8 

and then that case gets taken and loaded on a truck. 9 

Q Okay.  And just to understand, if a picker has something 10 

on their list that they need from that slot and it's not there, 11 

then you need to make sure that more product gets put in that 12 

slot; is that correct? 13 

A Correct. 14 

Q Are you -- you don't have any personal knowledge that 15 

employees -- well, I'm sorry, strike that.  You don't have any 16 

personal knowledge regarding whether employees were complaining 17 

that you weren't filling those slots appropriately; do you? 18 

A No. 19 

Q Do you have any personal knowledge whether employees were 20 

complaining to managers that you were engaged in a potential 21 

slowdown for any particular reason; do you? 22 

A No. 23 

Q Okay.  And do you have any knowledge whether or not any 24 

employee went and complained that you were throwing pens at 25 
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them; do you? 1 

A No. 2 

Q Okay. And do you have any personal knowledge whether any 3 

employees went to management and complained as to whether or 4 

not you were throwing pencils at them; do you? 5 

A No. 6 

Q And you don't have any personal knowledge as to whether or 7 

not employees went to management and complained that they were 8 

feeling harassed by you; do you? 9 

A No. 10 

Q And in that meeting with Mr. Engdahl and Mr. Vaivao, Mr. 11 

Engdahl never said, if you don't stop organizing from -- 12 

MS. OVIEDO:  Objection, Your Honor.  Not the best 13 

evidence. 14 

JUDGE WEDEKIND:  Is this one of the meetings that -- 15 

MS. OVIEDO:  Is recorded, yes.   16 

JUDGE WEDEKIND:  -- recorded.  So what is the question?  17 

I'm sorry, because the interrupt -- 18 

MS. INESTA:  The question is you never -- Mr. Engdahl nor 19 

Mr. Vaivao ever said to you that if you stopped organizing -- 20 

if you didn't stop organizing for the Union, you would be 21 

fired? 22 

JUDGE WEDEKIND:  Overrule your objection.  Can you answer 23 

the question? 24 

THE WITNESS:  No. 25 
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Q BY MS. INESTA:  In fact, isn't it true that what they told 1 

you was that they were talking to you because there were some 2 

problems coming off the floor; isn't that true? 3 

MS. OVIEDO:  Objection.   4 

JUDGE WEDEKIND:  Overruled.  It's cross-examination.  I'm 5 

going to allow these kinds of questions about the meeting.   6 

THE WITNESS:  Can you repeat it? 7 

Q BY MS. INESTA:  Isn't it true that what they said was that 8 

they were talking to you that day because there had been some 9 

problems coming off the floor and they wanted to give you a 10 

heads up about it; isn't that correct? 11 

A Yes. 12 

Q And in the conversation you had the same day with Mr. 13 

Garcia, he never used the word union; did he? 14 

A No. 15 

MS. OVIEDO:  Can you specify which conversation? 16 

Q BY MS. INESTA:  The conversation you had with Dave Garcia 17 

on 5/15, 5/5/15 at around 3 p.m.  You said after your meeting 18 

with Mr. Engdahl and Mr. Vaivao; is that correct? 19 

A Correct. 20 

Q Okay.  And that was the -- so the question I asked about 21 

he never used the word union in that meeting; is that correct? 22 

A Correct. 23 

Q Mr. Lerma, you don't have any personal knowledge about 24 

whether any employee has been counseled regarding not selling 25 
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Girl Scout cookies or not; do you? 1 

A No. 2 

Q Do you have any knowledge regarding whether any associate 3 

of Shamrock has been counseled related to their attempts to 4 

solicit for, you know, personal involvement that they have with 5 

other organizations; do you? 6 

A No. 7 

Q And with respect to the wage increases that you testified 8 

to, do you have any personal knowledge about the wage increases 9 

other than what other associates may or may not have told you? 10 

A Yes. 11 

Q What knowledge do you have? 12 

A I've seen a pay sheet from one of the throwers. 13 

Q Okay.  And how could you tell on that pay sheet that there 14 

was a wage increase? 15 

A He had an old one and a new one. 16 

Q So you reviewed two pay sheets and saw that there was a 17 

wage increase? 18 

A Yes. 19 

Q Do you have any personal knowledge as to why those wage 20 

increases were issued? 21 

A No. 22 

Q Do you have any personal knowledge other than the thrower 23 

as to anybody else whose wage increases? 24 

A No. 25 
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Q With respect to exhibit -- sorry, with respect to the memo 1 

on the cell phone policy.  Yeah, 27(a) and 27(b).  Do you have 2 

27(a) and (b)? 3 

A Yes. 4 

Q Okay.  Do you know who drafted this policy? 5 

A No. 6 

Q Do you have any personal knowledge as to why this memo was 7 

distributed? 8 

MS. OVIEDO:  Objection.  Relevance.   9 

MS. INESTA:  I'll withdraw the question. 10 

Q BY MS. INESTA:  Do you have any personal knowledge as to 11 

the reasons that this memo was distributed? 12 

MS. OVIEDO:  Objection.  Relevance.   13 

JUDGE WEDEKIND:  What's the relevance? 14 

MS. INESTA:  Your Honor, the allegation is that it's being 15 

done for an improper purpose.   16 

MS. OVIEDO:  No.   17 

JUDGE WEDEKIND:  No, that's not the issue.  18 

MS. OVIEDO:  No, it's not.  It's just that it's the 19 

maintenance and promulgation of a really broad discriminatory 20 

rule. 21 

MS. INESTA:  Well, that it's over -- I mean that it's 22 

overbroad.  But as part of that, there is that insinuation that 23 

is promulgated.   24 

JUDGE WEDEKIND:  Well, it's the allegation as I understand 25 
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it, it's overbroad on its face, correct?   1 

MS. OVIEDO:  Correct. 2 

JUDGE WEDEKIND:  Okay.  It's just not relevant.   3 

MS. INESTA:  I'll withdraw the question, Your Honor. 4 

JUDGE WEDEKIND:  Yeah.  I mean that -- I may not preclude 5 

the company from putting on evidence -- 6 

MS. INESTA:  Uh-huh. 7 

JUDGE WEDEKIND:  -- of why they distributed it.  But I 8 

don't see his opinion or his knowledge is relevant.   9 

Q BY MS. INESTA:  Were you involved and I'm not sure if this 10 

thread, this may be the same objection, but were you involved 11 

in any discussions outside of getting -- of seeing this memo, 12 

were you involved in any discussions regarding this memo? 13 

MS. OVIEDO:  Again, objection.  Relevance.   14 

JUDGE WEDEKIND:  Overruled.  Go ahead.  You can answer. 15 

THE WITNESS:  To -- 16 

Q BY MS. INESTA:  Were you involved in any discussions that 17 

related to this memo?  With management?   18 

A No. 19 

Q Okay.  Mr. Lerma, on March 26, 2015, you testified that 20 

you attended a meeting with Ivan and Mr. Allen, James Allen; is 21 

that correct? 22 

A Yes. 23 

Q And during that meeting, didn't Ivan also say that you had 24 

the right to unionize in the building? 25 
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A Yes. 1 

Q And weren't you also told that he or Shamrock wanted you 2 

to do your research? 3 

A Yes. 4 

Q And did they discuss that he'd been told by employees that 5 

employees were --  6 

MS. OVIEDO:  Objection, Your Honor.  Again, we have the 7 

transcripts.   8 

JUDGE WEDEKIND:  But again, this is cross-examination.  9 

Overruled. 10 

Q BY MS. INESTA:  Didn't he discuss that he had learned from 11 

employees that they were being told that they could lose their 12 

job if they didn't sign a Union card?  Did he mention that? 13 

A Yes. 14 

Q And you stated -- today you testified that you got some 15 

employees or facilitated having some employees sign Union 16 

cards, correct? 17 

A Yes. 18 

Q Did you ever tell any employee that they would lose their 19 

job if they didn't sign a Union card? 20 

A No. 21 

Q And you admit that at that meeting, Mr. Vaivao did not 22 

promise to fix any issues; did he? 23 

A No. 24 

Q They just restated Shamrock's open door policy; is that 25 
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correct? 1 

A Yes. 2 

Q And is it true -- isn't it true that you threw pens -- you 3 

did throw pens at a fellow coworker? 4 

A No. 5 

Q And Mr. Lerma, I'm almost done.  Your -- you don't have 6 

any personal knowledge regarding the terminations of or 7 

regarding the termination of Victor Martinez; do you? 8 

MS. OVIEDO:  Objection, Your Honor.  Relevance.   9 

JUDGE WEDEKIND:  What's the relevance? 10 

MS. INESTA:  I'll withdraw, Your Honor.  I think this goes 11 

to the supervisor status.  I think that was limited.  I think 12 

the testimony was limited maybe for that purpose.  I have no 13 

more questions, Your Honor.   14 

JUDGE WEDEKIND:  Okay.  Any redirect? 15 

MS. OVIEDO:  Yeah, we'll be brief.   16 

REDIRECT EXAMINATION 17 

Q BY MS. OVIEDO:  Mr. Lerma, can you describe for us how you 18 

know what stuff you need to go replenish? 19 

A The pickers type it in in the computer and then it gets 20 

sent to my screen.   21 

Q When it pops up on your screen, can you see which picker 22 

sent it to you? 23 

A No. 24 

Q It doesn't show that? 25 
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A No. 1 

Q Doesn't identify it in any way? 2 

A No. 3 

Q Okay.  Can you walk us through your pay scale in terms of 4 

minimum and maximum tasks?  5 

JUDGE WEDEKIND:  Before you do that, could I just -- so, 6 

don't you then drop it somewhere? 7 

THE WITNESS:  Yes. 8 

JUDGE WEDEKIND:  And how do you know where to drop it? 9 

THE WITNESS:  I don't even know where it goes until I scan 10 

it.  It gets sent to me and then I got to click on that task. 11 

JUDGE WEDEKIND:  Okay.   12 

THE WITNESS:  And then it'll tell me where to go.  And 13 

then when I get it, I scan it and then it'll tell me where to 14 

take it. 15 

JUDGE WEDEKIND:  Okay.  And what would that be?  Would 16 

that be a -- what's it described as where you take it?  Is it 17 

a -- 18 

THE WITNESS:  Like a pick location.   19 

JUDGE WEDEKIND:  Is it a number?  What is it? 20 

THE WITNESS:  Yes, it's a number.  It's a pick location. 21 

JUDGE WEDEKIND:  For example? 22 

THE WITNESS:  It'll say like the aisle. 23 

JUDGE WEDEKIND:  Uh-huh. 24 

THE WITNESS:  The slot number and then the level.   25 
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JUDGE WEDEKIND:  Okay.  And who works in those locations? 1 

THE WITNESS:  As? 2 

JUDGE WEDEKIND:  Is there someone who works at that 3 

location? 4 

THE WITNESS:  As the forklifters or the pickers or? 5 

JUDGE WEDEKIND:  Is there a picker at that location? 6 

THE WITNESS:  No. 7 

JUDGE WEDEKIND:  Who's at that location where you're 8 

taking it? 9 

THE WITNESS:  Nobody. 10 

JUDGE WEDEKIND:  Where you drop it? 11 

THE WITNESS:  Nobody.   12 

JUDGE WEDEKIND:  Nobody's there?   13 

THE WITNESS:  They just -- they can type it in here and 14 

then they keep on going with their order.  And then on their 15 

next order, they'll come around and they'll see if it's there.  16 

JUDGE WEDEKIND:  I see.  So do you know who the picker is? 17 

THE WITNESS:  No. 18 

JUDGE WEDEKIND:  Okay.   19 

Q BY MS. OVIEDO:  So pickers aren't stationed where you go 20 

and do your drop off? 21 

A No. 22 

Q Okay.  Can you walk us through your pay scale in terms of 23 

minimum and maximum tasks and describe for us what all that is? 24 

MS. INESTA:  Objection, Your Honor.  Relevance.   25 
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MS. OVIEDO:  This goes to the same topic.   1 

JUDGE WEDEKIND:  Of? 2 

MS. OVIEDO:  Of potential slowdown.  3 

JUDGE WEDEKIND:  Okay.   4 

MS. OVIEDO:  This relates to one of their questions.   5 

JUDGE WEDEKIND:  Okay, go ahead.   6 

THE WITNESS:  Explain -- 7 

Q BY MS. OVIEDO:  Your pay scale in terms of minimum and 8 

maximum tasks? 9 

A Minimum an hour is 16, we have to do 16 replenishments or 10 

16 put aways an hour.  And then the maximum is 28, that's the 11 

most we get paid for; 28 drops. 12 

Q And how often do you max out? 13 

A Like 99 percent of the time. 14 

Q And is that connoted to your pay? 15 

A Yes. 16 

MS. INESTA:  Objection, Your Honor.  Relevance. 17 

JUDGE WEDEKIND:  I think I understand the relevance.  18 

Overruled.  Go ahead. 19 

Q BY MS. OVIEDO:  And is that connected to your pay? 20 

A Yes. 21 

Q Have you ever been disciplined for having a clipboard? 22 

A No. 23 

Q Has -- did Dave Garcia ever tell you you couldn't use a 24 

clipboard? 25 
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A No. 1 

Q The other employees that you mentioned that have 2 

clipboards, what category of employees are those? 3 

A Forklifters. 4 

Q And have they, to your knowledge, have any of them gotten 5 

in trouble for using clipboards? 6 

A No. 7 

Q On May 1st, when you saw Mr. Garcia going through your 8 

personal things, how close was he to your forklift? 9 

A He was leaning over it.  10 

Q So he was directly adjacent? 11 

A He was directly on it. 12 

Q Were his hands physically on your clipboard? 13 

A Yes. 14 

Q Were his hands physically on the things that you had 15 

clipped to your board? 16 

A Yes. 17 

Q About what time do you usually get off of work? 18 

A Around 10:30 to 11:30. 19 

Q P.M.? 20 

A Correct. 21 

Q What's the latest you've ever stayed? 22 

A The latest?  5:30.   23 

Q In the morning? 24 

A Yes. 25 
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Q Mr. Lerma, when you've been talking about tasks, are those 1 

also commonly referred to as drops? 2 

A Yes. 3 

Q Okay.   4 

MS. OVIEDO:  We pass the witness.   5 

MS. INESTA:  Your Honor, I just have a few more questions. 6 

JUDGE WEDEKIND:  Sure.   7 

RECROSS-EXAMINATION 8 

Q BY MS. INESTA:  Mr. Lerma, does -- has any picker verbally 9 

informed you that he needed a drop? 10 

A Yes. 11 

Q Is that something that happens often? 12 

A Yes. 13 

Q Okay.  And has any manager ever verbally informed you that 14 

a picker needed a drop and for you to go ahead and replenish? 15 

A I'm kind of tossed on your question.  I would --  16 

JUDGE WEDEKIND:  Is there a manager that's done it or -- 17 

THE WITNESS:  No, the captains come and tell us to drop 18 

it. 19 

Q BY MS. INESTA:  Okay.  So captains have verbally informed 20 

you that a certain picker needs a drop, correct? 21 

A Yes. 22 

Q Okay.  And you go ahead and do it; is that correct? 23 

A Yes. 24 

Q And isn't it true that Dave Garcia told you that or what 25 
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he said about what he was looking for was that he was looking 1 

at the schedule; isn't that correct? 2 

A At lunch time -- 3 

MS. OVIEDO:  Objection.  Foundation.  Which conversation? 4 

THE WITNESS:  Yeah, which conversation? 5 

Q BY MS. INESTA:  You said that you confronted Mr. Garcia 6 

and asked him, you know, what are you doing looking at my 7 

stuff; is that correct? 8 

A Yes. 9 

Q And what he said was he was looking at the schedule is 10 

that correct? 11 

A No. 12 

Q What did he say? 13 

A He said he was looking for Union cards. 14 

Q Okay.  But that was the conversation you had with him 15 

later in the day; is that correct? 16 

A Yes. 17 

Q So you confronted him immediately when you saw him looking 18 

through your forklift, correct? 19 

A Yes. 20 

Q And during that conversation, let's do it this way.  Mr. 21 

Lerma, do you recall providing an affidavit to the General 22 

Counsel in this case? 23 

A Yes. 24 

Q Okay.  And did you provide that affidavit on or about May 25 
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15th, 2015? 1 

A Yes. 2 

Q And my apologies, I believe the date on the affidavit is 3 

May 19, 2015.   4 

A Yes, this month, sorry. 5 

MS. INESTA:  Your Honor, my apologies.  I'd like to use 6 

the affidavit as an exhibit.   7 

MS. OVIEDO:  I'm not sure they've exhausted his memory.   8 

JUDGE WEDEKIND:  Yeah, you almost asked him the question.  9 

Is there a reason you just can't ask him the question? 10 

MS. INESTA:  Okay.  We'll just keep going.   11 

JUDGE WEDEKIND:  Okay. 12 

Q BY MS. INESTA:  So let's go back to you had two 13 

conversations with Mr. Garcia that day; is that correct? 14 

A Correct. 15 

Q And the first conversation you had with him was when you 16 

initially confronted him about his looking at your clipboard; 17 

is that correct? 18 

A Correct. 19 

Q Okay.  And during that time, isn't it true that what he 20 

said was he was looking at the schedule; is that correct? 21 

A Correct. 22 

Q And he didn't say specifically he was looking at your 23 

schedule.  He was looking at the schedule, correct? 24 

A Correct. 25 
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Q So would the schedule show also the different employees 1 

that were scheduled that day? 2 

A Yes. 3 

Q And do you have any reason to -- well, strike that.  What 4 

else is on the schedule?  Does it also show who's assigned to 5 

various areas or forklifts? 6 

A Not forklifts.   7 

Q So what is -- what does the schedule show? 8 

A It just has your name and where you're going to be, in 9 

what area. 10 

Q And you said Mr. Garcia doesn't prepare that schedule; is 11 

that your understanding? 12 

A Yes. 13 

Q Okay.   14 

JUDGE WEDEKIND:  Does not prepare, right?  He does not 15 

prepare?   16 

THE WITNESS:  It's already made.  If adjustments need to 17 

be made, then he can have access. 18 

MS. OVIEDO:  I didn't hear that last part.  If adjustments 19 

need to be made, what? 20 

THE WITNESS:  Then he can adjust -- he has access to move 21 

people around. 22 

MS. OVIEDO:  Okay.   23 

Q BY MS. INESTA:  So you have no personal knowledge if at 24 

that time he needed to look at the schedule for any particular 25 

JA 892

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 160 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

856 

reason; do you? 1 

A No. 2 

MS. INESTA:  I have no further questions, Your Honor. 3 

JUDGE WEDEKIND:  Okay.   4 

FURTHER REDIRECT EXAMINATION 5 

Q BY MS. OVIEDO:  Mr. Lerma, just one last question.  Prior 6 

to May 1st has Mr. Garcia ever needed to look at the schedule 7 

on your forklift before? 8 

A No. 9 

Q No further questions. 10 

JUDGE WEDEKIND:  Done?  Okay, thank you very much, Mr. 11 

Lerma, thank you for your testimony.  Please do not discuss 12 

your testimony with any other witness or potential witness in 13 

this proceeding until it's over. 14 

THE WITNESS:  All right. 15 

JUDGE WEDEKIND:  Okay.  Thank you very much you're free to 16 

go.   17 

MS. DEMIROK:  Your Honor, can if we could go off the 18 

record so I can get this claim? 19 

JUDGE WEDEKIND:  sure, let's go off the record.  So do you 20 

have any other witnesses or exhibits before? 21 

(Off the record at 3:41 p.m.) 22 

JUDGE WEDEKIND:  All right.  General Counsel, any 23 

additional witnesses? 24 

MS. DEMIROK:  No additional witnesses.  We would like -- 25 
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at the beginning of the hearing the authenticity was stipulated 1 

as to the position statements provided by Respondent during the 2 

investigation.   3 

JUDGE WEDEKIND:  Uh-huh. 4 

MS. DEMIROK:  And at this time I would move admit what's 5 

been marked as GC Exhibit Number 29, which is position 6 

statement date June 8th. 7 

JUDGE WEDEKIND:  Any objections? 8 

MR. DAWSON:  This -- would we be able to get a little more 9 

detail as to the-- the purpose of the admission? 10 

JUDGE WEDEKIND:  Yeah, that would be helpful. 11 

MS. DEMIROK:  The purpose of the admission of this 12 

position statement specifically relates to the allegation 13 

related to Thomas Wallace and specifically page 22 of the 14 

position statement. 15 

JUDGE WEDEKIND:  Okay.  Any other reason? 16 

MS. DEMIROK:  No other reason. 17 

JUDGE WEDEKIND:  Okay.  So just that paragraph number five 18 

on page 22? 19 

MS. DEMIROK:  Paragraph five on page 22, that's right. 20 

JUDGE WEDEKIND:  Okay.   21 

MR. DAWSON:  No objection, Your Honor. 22 

JUDGE WEDEKIND:  Okay.  It's received. 23 

(General Counsel Exhibit Number 29 Received into Evidence) 24 

JUDGE WEDEKIND:  Any -- anything else from the General 25 
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Counsel? 1 

MS. DEMIROK:  No, at this time counsel for the General 2 

Counsel rests its case, but would like to reserve the right to 3 

call any witnesses on rebuttal if necessary. 4 

JUDGE WEDEKIND:  Okay.  And based on our earlier 5 

discussion you may want to, if you decide there's a merit in 6 

the charge, you may want to -- 7 

MS. DEMIROK:  That's correct. 8 

JUDGE WEDEKIND:  -- yeah. 9 

MS. DEMIROK:  I -- at this moment, I don't know if this 10 

would be the proper time to move -- 11 

JUDGE WEDEKIND:  Well, not necessarily -- 12 

MS. DEMIROK:  -- okay. 13 

JUDGE WEDEKIND:  -- but I assume that's what you may want 14 

to. 15 

MS. DEMIROK:  That's correct.  It's -- hopefully by the 16 

end of the hearing we'll know a little bit more as to where we 17 

are in the investigation of the new charge.  And at that time 18 

we may make a motion to keep the record open. 19 

JUDGE WEDEKIND:  All right, okay.  All right.  Respondent, 20 

are you prepared to proceed? 21 

MR. DAWSON:  We are, Your Honor. 22 

JUDGE WEDEKIND:  Would you like to make an opening 23 

statement or do you want to just call your first witness? 24 

MR. DAWSON:  Your Honor, actually we would like to -- to 25 
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make an opening. 1 

JUDGE WEDEKIND:  Okay.  Go ahead. 2 

MR. DAWSON:  All right.  Your Honor, we have, you know, in 3 

essence, kind of a tale of two companies in this case.  On -- 4 

on the one hand you have -- have the picture of Shamrock that's 5 

-- that's -- that's painted by the General Counsel as kind of 6 

a, you know, fire breathing, Union busting machine monster 7 

that's -- that's orchestrated some overarching scheme to -- to 8 

violate the rights of its employees.   9 

On the other hand you have the Shamrock, which, you know, 10 

we -- we would submit as the more accurate picture that told 11 

its employees it respects the right to unionize.  And told 12 

employees that Union organizers have the right to ask for cards 13 

in the break room and during non-work time that told employees 14 

to not even take the company's word for some of the information 15 

that was -- that was being handed and encourage them constantly 16 

do their own research and form your own opinion.  So -- so when 17 

everything is boiled down and -- and beyond the noise and so 18 

forth, we would submit that this case really boils down to the 19 

issue of which -- which of those pictures is more credible. 20 

And on the one side you have, you know, three -- three 21 

employees out of roughly 280 in the warehouse and I -- I 22 

believe close to 700 at Arizona Foods who have testified to the 23 

General Counsel's portrayal.  On the other, you have people 24 

like Kent McClelland, Bob Beake, Mark Engdahl, Ivan Vaivao, 25 
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Vince Daniels credible people who have -- have gotten up and 1 

testified consistently that Shamrock respects its associates 2 

and care about them, and wants them to be educated on these 3 

points so that not -- not to squelch out union activity, but so 4 

that if a petition is filed that they can exercise and informed 5 

right to vote.  And again, we would submit that that -- that 6 

that testimony is the more credible and paints a truer picture.  7 

Aside from that we -- we have -- we have Thomas Wallace, 8 

and -- and nobody like to see anyone lose their job, no one 9 

enjoys delivering that news it's -- it's sad and -- and I 10 

believe Mr. Wallace even testified that Ivan really didn't want 11 

to have to tell him that.  But -- but the issue isn't whether 12 

we feel bad for Mr. Wallace or -- or whether we think his 13 

discharge is fair, the issue is was his discharge unlawful, was 14 

it for protected concerted  activity or Union activity.  On 15 

this point the sole decision maker, which was Vince Daniels, 16 

took the stand and testified that -- that Mr. Wallace's 17 

questions during the -- the, I'm sorry, the March 31st town 18 

hall had no bearing on his -- on his discharge.  Nor did the 19 

employee's reaction to his questions have any bearing on his 20 

discharge.   21 

His testimony is -- is consistent with -- with the General 22 

Counsel's own witness.  I believe Mr. Phipps's testified that 23 

on a number of occasions he personal has asked questions a lot 24 

more aggressive then what Mr. Wallace asked on terms and 25 
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conditions of employment and hasn't been disciplined.  Instead, 1 

as Mr. Daniels testified, Mr. Wallace was discharged because he 2 

walked out of a mandatory meeting and -- and his actions showed 3 

that he walked out of that meeting because he was mad about 4 

what Mr. Beake's said.  And he can be mad, and he can ask 5 

questions, but he can't refuse to attend a mandatory meeting 6 

because that's insubordination, and that's a proper grounds for 7 

-- for discipline.   8 

And so for these reasons we believe that there -- there 9 

are no merit -- there's no merit to the allegations of the 10 

General Counsel's complaint and that it should be dismissed in 11 

its entirety. 12 

JUDGE WEDEKIND:  Okay.  Thank you very much. 13 

MR. DAWSON:  Your Honor, we -- Respondent calls Jake Myers 14 

to the stand. 15 

JUDGE WEDEKIND:  All right.  Mr. Myers, come on up and 16 

have a seat.  Good afternoon? 17 

MR. MYERS:  How are you doing? 18 

JUDGE WEDEKIND:  Good.  Raise your right hand for me? 19 

Whereupon, 20 

JAKE MYERS 21 

having been duly sworn, was called as a witness herein and was 22 

examined and testified as follows: 23 

JUDGE WEDEKIND:  Thank you very much.  Please state your 24 

name and spell it for us? 25 
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THE WITNESS:  Jake Myers, J-A-K-E M-Y-E-R-S. 1 

JUDGE WEDEKIND:  Thank you. 2 

DIRECT EXAMINATION 3 

Q BY MR. DAWSON:  Hi, Jake.  Jake are you currently 4 

employed? 5 

A Yes. 6 

Q And by -- by whom are you employed? 7 

A By Shamrock. 8 

Q And you title is what? 9 

A Day assistant shipping supervisor. 10 

Q Day assistant shipping supervisor, okay.  Mr. Myers, have 11 

you -- have you reviewed the complaint in this case? 12 

A Just briefly. 13 

Q Okay.  I’m going hand you what's previously been admitted 14 

as General Counsel's Exhibit 1G, and -- and direct your 15 

attention to page nine. 16 

MR. DAWSON:  Can I approach, Your Honor? 17 

JUDGE WEDEKIND:  Sure, you don't need to ask it's fine. 18 

MR. DAWSON:  Okay, certainly. 19 

Q BY MR. DAWSON:  Page nine with the -- the allegation that 20 

has the -- the small line in parentheses next to it? 21 

A Right. 22 

Q Do you see where I am? 23 

A Yep. 24 

Q Okay.  And that allegation, in essence, I mean obviously 25 
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the document says what it says, but in essence that document 1 

says that you interrogated employees about union activities on 2 

January 29 of 2015; is that correct? 3 

A That's what it say. 4 

Q Okay.  Do you recall having any conversation with Shamrock 5 

employees in that, we'll say in that timeframe, regarding 6 

unions or union activity? 7 

A In that timeframe, yeah. 8 

Q Okay.  What -- what happened, can you explain? 9 

A We -- we had an educational video meeting deal about some 10 

issues going on in southern California.  So as we left, just 11 

like I do every day, I stopped and talked to some of my guys 12 

and, you know, asked them if they had any questions. 13 

Q Okay.  And when you say something -- something that was 14 

going on in southern California do you remember in particular 15 

what was going on in southern California? 16 

A The way I understood, there -- there was a union trying to 17 

get in -- 18 

Q Okay.   19 

A -- in southern California. 20 

Q Okay.  And -- and you said you asked the employees if they 21 

had questions? 22 

A Questions about the video or the meeting.  23 

Q Okay.  Did anybody ask questions? 24 

A Yeah, there was a few, I didn't feel comfortable answering 25 
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them, I just told them, you know, go home, you know, look it up 1 

pros and cons.   2 

Q Okay.   3 

A On both sides. 4 

Q Do you recall if Mr. Wallace -- do -- do you -- well, let 5 

me step back.  Do you know and individual named Thomas Wallace? 6 

A Yeah, I know him. 7 

Q Okay.  Did -- was Mr. Wallace -- did you work with Mr. 8 

Wallace? 9 

A Yeah, I worked with him. 10 

Q Okay.  Was he one of the individuals that asked you a 11 

question following the January 28th meeting? 12 

A I can't recall if -- if he was one of the ones or not. 13 

Q Now, do you recall a meeting on March 31st with -- with -- 14 

do you know a man named Bob Beake? 15 

A Right. 16 

Q Okay.  And Bob Beake is who? 17 

A He's our VP of HR. 18 

Q Do -- do you recall attending a meeting on March 31st 19 

where Mr. Beake was presenting? 20 

A I don't know if it was the 31st, but is -- 21 

Q Was it --  22 

A -- it was around then in March. 23 

Q -- in that timeframe? 24 

A Yeah. 25 
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Q Okay.  Do you remember the topic of the meeting? 1 

A It was just a town hall, you know, state of the company. 2 

Q Town hall state of the company? 3 

A Right. 4 

Q Okay.  Now, do you recall did you stay for that entire 5 

meeting? 6 

A No, I did not stay for the entire meeting. 7 

Q You didn't. 8 

A No. 9 

Q And why -- and why not? 10 

A About that time of year every year, like, I mean, I just 11 

get a cold and I started coughing really bad so I left, I 12 

didn't want to interrupt it. 13 

Q Okay.   14 

A And I didn't want to interrupt it coming back in. 15 

Q All right.  Did any -- do -- do you know, you know, to the 16 

extent that you know, did Mr. Daniels -- do you know -- do you 17 

know Mr. Daniels? 18 

A Yeah. 19 

Q Vince Daniels.  Okay.  Do you know if Mr. Daniels saw you 20 

leave the meeting? 21 

A I highly doubt it, I highly doubt it. 22 

Q Okay.  And that -- why -- why do you doubt it? 23 

A I mean, there's probably 100 people there. 24 

Q Okay.   25 

JA 902

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 170 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

866 

MR. DAWSON:  Subject to redirect, Your Honor, nothing 1 

further. 2 

JUDGE WEDEKIND:  Cross? 3 

CROSS-EXAMINATION 4 

Q BY MS. DEMIROK:  Hi, Mr. Meyers? 5 

A Hello. 6 

Q How are you? 7 

A Good.   8 

Q So aside from the complaint, did you review any documents 9 

in preparation of your testimony today? 10 

A No, I mean, no. 11 

Q Okay.  And did you speak with anyone in preparation of you 12 

testimony today? 13 

A No, I mean, we met a few times, but. 14 

Q Do you -- are you referring to Mr. Dawson? 15 

A Right, right, yeah. 16 

Q Okay. 17 

JUDGE WEDEKIND:  Yeah, it's -- yeah, the court reporter 18 

can pick up -- 19 

THE WITNESS:  Sorry. 20 

MR. DAWSON:  -- hand motions. 21 

Q BY MS. DEMIROK:  Now, you mentioned that after this union 22 

meeting, the education meeting, that employees approached you 23 

with questions; is that right? 24 

A Correct. 25 
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Q Okay.  You didn't testify about whether or not you -- you 1 

had approached any employees; isn't that right? 2 

A I mean, I just asked them if they had any questions about 3 

it, you know. 4 

Q So you approached some employees asking them if they had 5 

any questions? 6 

A Yeah, as I do every day, you know, I make my rounds on the 7 

dock, and, you know, hit up -- hit guys up and see how they're 8 

doing. 9 

Q But you can't recall if you had a -- if you had approached 10 

Mr. Wallace at that same way? 11 

A No, I can't recall if he was one of the ones or not. 12 

MS. DEMIROK:  No further questions. 13 

JUDGE WEDEKIND:  How many doors are there to this meeting 14 

on -- on May 31st? 15 

THE WITNESS:  Let's see there'd be maybe three. 16 

JUDGE WEDEKIND:  Three doors. 17 

THE WITNESS:  Three sets of double doors. 18 

JUDGE WEDEKIND:  Okay. 19 

THE WITNESS:  Yeah. 20 

JUDGE WEDEKIND:  And the managers, they were up front? 21 

THE WITNESS:  Yeah, I mean, the managers and, you know, 22 

the guys that were presenting the meeting were up front and 23 

then there's scattered managers and supervisors throughout the 24 

room. 25 
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JUDGE WEDEKIND:  Okay.  And so where are the doors in 1 

relation to the managers? 2 

THE WITNESS:  I mean, if -- if this was the room and 3 

manager, the first door would probably be about, you know, 25 4 

feet away. 5 

JUDGE WEDEKIND:  On the right hand -- on the right -- 6 

you're pointing to the right hand side of the room? 7 

THE WITNESS:  Well, he -- 8 

JUDGE WEDEKIND:  So --- 9 

THE WITNESS:  -- if he's talking to the room -- 10 

JUDGE WEDEKIND:  Right. 11 

THE WITNESS:  -- it'd be on the left hand side. 12 

JUDGE WEDEKIND:  On the left hand side? 13 

THE WITNESS:  Yeah. 14 

JUDGE WEDEKIND:  So there's a door over here on the left 15 

about -- 16 

THE WITNESS:  Yeah, and then there's -- 17 

JUDGE WEDEKIND:  -- 25 feet away? 18 

THE WITNESS:  -- about another 15 feet there's another one 19 

and another -- 20 

JUDGE WEDEKIND:  And so there's three doors facing -- 21 

THE WITNESS:  -- three sets. 22 

JUDGE WEDEKIND:  -- all on the left side? 23 

THE WITNESS:  Right. 24 

JUDGE WEDEKIND:  Okay. 25 
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THE WITNESS:  Correct. 1 

JUDGE WEDEKIND:  And you just go out whichever one you're 2 

closet to? 3 

THE WITNESS:  Right 4 

JUDGE WEDEKIND:  Okay. 5 

THE WITNESS:  Yep. 6 

JUDGE WEDEKIND:  Anything else to ask? 7 

MR. DAWSON:  Nothing. 8 

JUDGE WEDEKIND:  Okay. 9 

MS. DEMIROK:  Nothing further. 10 

JUDGE WEDEKIND:  All right.  Thanks, Mr. Meyers. 11 

THE WITNESS:  All right.  Thank you. 12 

JUDGE WEDEKIND:  I think you hold the record for the 13 

shortest time, congratulations. 14 

MR. DAWSON:  Yeah.  I was just -- 15 

JUDGE WEDEKIND:  All right. 16 

MR. DAWSON:  -- I was going to mention that I -- I may 17 

have to call Nancy, I didn't know that that was going to go 18 

quite as quickly as it did, but we only have -- our intention 19 

is to just put one more witness on today.  I don't think she's 20 

going to take much more than 30 minutes if that's okay with, 21 

Your Honor? 22 

JUDGE WEDEKIND:  Sounds perfect, perfect.  23 

MR. DAWSON:  And then, you know, then we can, if, you 24 

know, provided it's okay with, Your Honor, we could adjourn for 25 
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the day? 1 

JUDGE WEDEKIND:  Sure, that sounds perfect. 2 

MR. DAWSON:  Okay. 3 

JUDGE WEDEKIND:  Don't discuss your testimony with any 4 

other witness -- 5 

THE WITNESS:  All right. 6 

JUDGE WEDEKIND:  -- until this proceeding is over, okay. 7 

THE WITNESS:  Absolutely. 8 

JUDGE WEDEKIND:  Thank you. 9 

UNIDENTIFIED SPEAKER:  Witness or potential witness, 10 

nobody. 11 

THE WITNESS:  Correct. 12 

JUDGE WEDEKIND:  Or potential witness -- 13 

MS. DEMIROK:  Yeah. 14 

JUDGE WEDEKIND:  -- yes, thank you.  Off the record. 15 

(Off the record at 4:05 p.m.) 16 

JUDGE WEDEKIND:  All set? 17 

UNIDENTIFIED SPEAKER:  All set. 18 

JUDGE WEDEKIND:  Okay.  Let's go back on the record.  Next 19 

witness. 20 

MS. INESTA:  Respondent would like to call Ms. Karen 21 

Garzon, Your Honor. 22 

JUDGE WEDEKIND:  Garzon, Ms. Garzon. 23 

MS. GARZON:  Karen Garzon. 24 

JUDGE WEDEKIND:  Can you raise your right hand for me? 25 
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Whereupon, 1 

KAREN GARZON 2 

having been duly sworn, was called as a witness herein and was 3 

examined and testified as follows: 4 

THE WITNESS:  I do. 5 

JUDGE WEDEKIND:  Thank you.  Please state your name and 6 

spell it for us 7 

THE WITNESS:  Karen, K-A-R-E-N, Garzon, G-A-R-Z-O-N. 8 

JUDGE WEDEKIND:  Thank you.   9 

DIRECT EXAMINATION 10 

Q BY MS. INESTA:  Good afternoon, Ms. Garzon? 11 

A Good afternoon. 12 

Q And, Ms. Garzon, can you tell us what your title is at 13 

Shamrock? 14 

A I'm the sanitation supervisor.   15 

Q Okay.  And how long have you worked for -- for Shamrock? 16 

A Twelve years. 17 

Q And have you been in the same position that entire time? 18 

A No, I start as a regular cleaner. 19 

Q Okay.  And when -- how long were you a regular cleaner? 20 

A For two years, two years. 21 

Q And then were you promoted to a different position? 22 

A Yeah, to the sanitation supervisor. 23 

Q And who do you report to? 24 

A John Culligan (phonetic). 25 
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Q And how many people as sanitation supervisor do you 1 

supervise? 2 

A Nineteen. 3 

Q Okay.  And what are your responsibilities in your role as 4 

sanitation supervisor? 5 

A I -- I'm in charge to check that the warehouse is clean, 6 

the entire warehouse. 7 

Q And is that the Arizona Food warehouse? 8 

A Yes. 9 

Q And do you know the address? 10 

A 2900 Virginia -- West Virginia. 11 

Q And do you recall at some point -- do you know who -- I'm 12 

sorry, strike that.  Are you familiar with an employee by the 13 

name of Steven Phipps? 14 

A Yes. 15 

Q And did Mr. Phipps in around May 2015, ever hand you a 16 

union flyer? 17 

A I can't recall the date, but, yes, I remember he have me a 18 

union flyer. 19 

Q Okay.  And you don't recall this -- do you remember what 20 

month it was that he handed you the flyer? 21 

A I can't recall. 22 

Q And was there only one occasion where he ever handed you a 23 

union flyer? 24 

A Yes. 25 
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Q Okay.  And where were you when he handed you? 1 

A I was in -- 2 

Q -- the flyer? 3 

A -- the break room. 4 

Q Okay.  And if you could make sure you let me finish my 5 

question -- 6 

A I'm sorry. 7 

Q -- before you answer.  No worries.  She's having to type 8 

everything up -- 9 

A Okay. 10 

Q -- to create a record so -- 11 

A Okay. 12 

Q -- she can't -- she can only write one person at a time. 13 

A Sorry. 14 

Q Okay.  Thank you. 15 

A Thank you. 16 

Q I'm sorry, so where were you when he handed you the flyer? 17 

A I was sitting in the break room taking my break. 18 

Q Okay.  And what break room was this that you were in? 19 

A Operations break room. 20 

Q Okay.  And where is that located? 21 

A It's upstairs on the second floor close to my office. 22 

Q Okay.  And -- and what were you doing at the time in the 23 

break room? 24 

A I just ate -- eating and I was talking to my other 25 
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coworkers. 1 

Q Okay.  Were you eating with those coworkers or were you 2 

just talking to them? 3 

A Well, I was done with my break -- eating and then I was -- 4 

yeah, I was there after that and I was done with my -- my 5 

lunch. 6 

Q Okay.  And were you sitting or standing when he handed you 7 

the flyer? 8 

A I was sitting. 9 

Q Okay.  And do you remember what color the flyer was? 10 

A I can't recall that. 11 

Q Okay.  Do you remember anything about what the flyer said? 12 

A No. 13 

Q How did you know that it was a union flyer? 14 

A Okay -- 15 

MS. OVIEDO:  Objection.  Since the witness has not 16 

testified as to what the flyer was about. 17 

MS. INESTA:  Okay. 18 

MS. DEMIROK:  Foundation. 19 

JUDGE WEDEKIND:  Start over. 20 

Q BY MS. INESTA:  What was your understanding about what the 21 

flyer was? 22 

A Oh, because Monica that was next to me, she asked me to 23 

translate to her, so I just look at the title and I said, no, 24 

I'm not going to do it.   25 
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Q Okay.  So -- and who -- who was it that you were sitting 1 

with, were -- how many people were you sitting with? 2 

A Two more people, Monica and Jose. 3 

Q Okay.  And what is Monica's position? 4 

A It's sanitation -- 5 

Q And are you -- 6 

A -- cleaner.    7 

Q -- are you her supervisor? 8 

A Yes. 9 

Q Okay.  And Jose are you -- what -- what is his -- 10 

A Same -- 11 

Q -- position? 12 

A -- sanitation. 13 

Q Okay.  May -- let me finish my -- be sure to let me finish 14 

my question -- 15 

A I'm sorry. 16 

Q -- before you answer.  I know, it's very -- this is very 17 

nervous so it's okay.  So Jose is also someone who's a cleaner 18 

who reports to you? 19 

A Yes. 20 

Q And did you see Mr. Phipps -- did Mr. Phipps hand each of 21 

you a -- your own flyer? 22 

A Yes. 23 

Q Okay.  And then what happened after that? 24 

A Monica asked me to translate her -- 25 
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Q Okay.   1 

A -- but I say no.  And they -- there were my paper and 2 

Jose's paper on the table, I already had Monica's in my hands, 3 

so I just picked them up so when Steve approached to us and he 4 

say you're not supposed to do that.  And I, you know, just 5 

handed again to them and I said, do you guys want it back and 6 

they say no. 7 

Q Okay.   8 

A So I just took it back with me and walk away. 9 

Q Okay.  And did -- when Monica asked you to translate it 10 

what did she mean by that? 11 

A She wants to know what was there I guess, what it was, you 12 

know, saying, the paper. 13 

Q Okay.  And was the paper in English? 14 

A I don't think so because she asked me to translate it. 15 

Q Okay.  I'm sorry, was the -- was the writing in English? 16 

A Yes, yes, sorry, yes. 17 

Q Okay.  Do you remember seeing any writing that was in 18 

Spanish? 19 

A No. 20 

Q Okay.  And then what did you do with the papers after you 21 

walked away?  22 

A Just tossed them. 23 

Q Okay.   24 

A Yes -- yeah. 25 
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Q And when you offered them back to Jose and Monica, were 1 

they nervous or upset about it? 2 

A No, no.  3 

Q Okay.  Do you often eat lunch with Monica or Jose? 4 

A Yeah, sometimes. 5 

Q Okay.  And how often do you eat lunch in that break room? 6 

A Most of the time. 7 

Q Okay.  And the break rooms at Shamrock are they dedicated 8 

for any particular group of employees or is it -- 9 

A No, for -- 10 

Q -- for all employees? 11 

A -- everybody. 12 

Q Okay.  And that includes managers and supervisors? 13 

A Yes. 14 

JUDGE WEDEKIND:  What did you mean by toss them? 15 

THE WITNESS:  Oh, just -- just took them with me and threw 16 

them away. 17 

Q MS. INESTA:  Did Monica or Jose say anything else about 18 

the paper? 19 

A No. 20 

Q Okay.  After you -- they handed you -- Phipps handed -- 21 

Mr. Phipps handed you the paper did you have any conversation 22 

with them about any other topics?  23 

A Yeah, I mean, after -- I asked them, you know, do you want 24 

it, and I just left. 25 

JA 914

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 182 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

878 

Q Okay.  Did the other employees say anything else about the 1 

flyer? 2 

A No. 3 

Q Okay.  Did you say anything else to them about the flyer? 4 

A No. 5 

Q Okay.   6 

JUDGE WEDEKIND:  Debbie, are you picking that up okay?  7 

Are you picking up her answers okay? 8 

THE COURT REPORTER:  Yes. 9 

Q BY MS. INESTA:  And have you ever removed any other union 10 

flyers from the break room? 11 

A Yes, from the counter, yes, I remove. 12 

Q Okay.  How many times -- well, first of all -- 13 

A Probably like three times. 14 

Q Okay.  How did you know that the flyers was related to the 15 

union? 16 

A Because I just read the title. 17 

Q Okay.  And -- and how many times did you throw them away 18 

from the break room? 19 

A About three times. 20 

Q Okay.  And are there other types of documents that you 21 

throw away from the break room?  22 

MS. OVIEDO:  Objection, Your Honor.  This goes to our 23 

subpoena issue.  24 

JUDGE WEDEKIND:  What did you request? 25 
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MS. OVIEDO:  Documents that, you know, such as -- well -- 1 

could I at least have her -- put her -- 2 

JUDGE WEDEKIND:  Okay.  Well -- would you mind stepping 3 

out for just a minute and we'll call you back. 4 

THE WITNESS:  Okay. 5 

JUDGE WEDEKIND:  Just step out -- 6 

MS. INESTA:  Yeah. 7 

JUDGE WEDEKIND:  -- just outside the door and we'll. 8 

MS. INESTA:  Your Honor, may I have -- 9 

JUDGE WEDEKIND:  Okay.  So what exactly did you ask for? 10 

MS. OVIEDO:  We asked for documents, anything, any sort of 11 

flyer or memo not provided, well, not only things that the -- 12 

the employer provides, but other things like Susan G. Komen, 13 

Girl Scout cookie stuff, football squares, whatever, things of 14 

that nature. 15 

JUDGE WEDEKIND:  Uh-huh.  And -- 16 

MS. INESTA:  Your Honor, what I may ask her about are 17 

other things that in the past she's thrown away, which of 18 

course we don't have those things because -- 19 

JUDGE WEDEKIND:  Yeah. 20 

MS. INESTA:  -- we throw them away. 21 

JUDGE WEDEKIND:  Right. 22 

MS. INESTA:  So it's going to be -- 23 

JUDGE WEDEKIND:  Right, yeah.  I -- I think I'm going to 24 

allow it. 25 
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MS. OVIEDO:  Okay. 1 

JUDGE WEDEKIND:  Unless you have some other objection 2 

here. 3 

MS. INESTA:  I'll go grab her. 4 

THE COURT REPORTER:  Your voice is very soft. 5 

MS. INESTA:  Oh.  I am very rarely told that my voice is 6 

soft.  But I'll do -- I place this closer and I'll speak up, 7 

yeah. 8 

JUDGE WEDEKIND:  Okay.  You can ask the question again. 9 

 MS. INESTA:  I'm going to ask another one, I'm not every 10 

sure what the question was. 11 

Q BY MS. INESTA:  What is Shamrock's -- Ms. Garzon, what is 12 

Shamrocks policy -- regarding what can stay, what can be placed 13 

or what documents can be placed on the counters in the break 14 

rooms? 15 

MS. OVIEDO:  Objection.  Foundation. 16 

JUDGE WEDEKIND:  Can you establish some foundation first? 17 

MS. INESTA:  Uh-huh. 18 

Q BY MS. INESTA:  Ms. Garzon, as part of your job you are 19 

charged with making sure that the break rooms are -- 20 

MS. OVIEDO:  Objection.  Leading.  21 

Q BY MS. INESTA:  -- clean, correct? 22 

JUDGE WEDEKIND:  Let's start over. 23 

MS. INESTA:  Okay. 24 

JUDGE WEDEKIND:  Just go ahead and ask her a question, if 25 
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you don't lay a foundation for it I'm not going to give it any 1 

weight.  We'll just do it that way, okay? 2 

MS. INESTA:  Okay. 3 

Q BY MS. INESTA:  What is Shamrock's policy regarding what 4 

documents can be placed on the -- 5 

A Just -- 6 

Q -- I'm sorry -- 7 

A -- sorry. 8 

Q -- on the -- what documents can be placed on the break 9 

room counters? 10 

A Just the health information, that's the only documents 11 

that we give in the break rooms. 12 

Q Okay.  And how do you -- and how do you know that this is 13 

the policy? 14 

A Well, since I started that was the policy. 15 

Q Okay.  And how -- do you remember who first made you aware 16 

of this policy? 17 

A If I recall I read it in the policy. 18 

Q Okay.  And is this the policy that you've been following 19 

during the time that you've served as supervisor for the 20 

department? 21 

A Yes. 22 

Q Okay.  And how many times -- I'm sorry, strike that.  How 23 

often do you remove documents from the break room counters? 24 

A Anytime I find anything that is not a -- a -- the health, 25 
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any employees paper I just throw them away. 1 

Q Okay.  And do you recall any particular types of 2 

documents, or papers, that you have in the past thrown away? 3 

A Yes, like Tupperware, people offering they -- their 4 

business cards and stuff. 5 

Q And do you read the documents before you throw them away? 6 

A No, just over -- I mean, yes, just oversee to know what it 7 

is and then I just throw them away. 8 

Q Okay.  And how often do you think that happens that you 9 

find documents that are not like health forms or things  10 

related -- 11 

A Maybe two -- I'm sorry. 12 

Q It's okay. 13 

A I'm sorry. 14 

JUDGE WEDEKIND:  We are recording and only -- 15 

THE WITNESS:  Okay. 16 

JUDGE WEDEKIND:  -- only one person can speak at a time. 17 

THE WITNESS:  Okay. 18 

JUDGE WEDEKIND:  So it's very important you wait until the 19 

end, the question is over and then answer. 20 

THE WITNESS:  All right. 21 

Q BY MS. INESTA:  Okay.  How often do you think you find -- 22 

have found papers and documents that are not like the health 23 

forms that are -- 24 

A Maybe -- 25 
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Q -- put there by the company? 1 

A -- maybe one or two times a month. 2 

Q Okay.  And is there anything that, other than the company 3 

documents, that you leave on the counter? 4 

A Just the health. 5 

Q Okay.  Ms. Garzon, have you ever asked employees how they 6 

feel about the Union? 7 

A No. 8 

MS. INESTA:  I have no more questions, Your Honor. 9 

JUDGE WEDEKIND:  Okay.  Cross? 10 

MS. OVIEDO:  Just a moment. 11 

MS. DEMIROK:  May we go off the record for just a moment? 12 

JUDGE WEDEKIND:  Okay.  Off the record. 13 

(Off the record at 4:43 p.m.) 14 

JUDGE WEDEKIND:  We're on. 15 

CROSS-EXAMINATION 16 

Q BY MS. OVIEDO:  Ms. Garzon, you were done with your lunch 17 

when Mr. Phipps came in with flyers, correct? 18 

A Correct. 19 

Q And you supervise Monica and Jose; don't you? 20 

A Correct. 21 

Q And you took the flyers from Monica and Jose before you 22 

asked if they wanted them back, right? 23 

MS. INESTA:  Objection. 24 

THE WITNESS:  I don't -- 25 
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MS. INESTA:  Misstates the witness's testimony. 1 

JUDGE WEDEKIND:  Well, it's cross examination, overruled.  2 

It was a question.  Do you understand the question? 3 

THE WITNESS:  Will you repeat it please? 4 

Q BY MS. OVIEDO:  After you took the flyers from Monica and 5 

Jose you asked if they wanted them back, right? 6 

A Oh, I didn't take it from them. 7 

Q After you had them in your hands you asked Monica and Jose 8 

if you wanted them, right? 9 

A Okay.  Monica gave it to me to -- I mean, she asked me to 10 

translate her and Jose's was on the table. 11 

Q After you had the flyers in your hand you asked if they 12 

wanted them; didn't you? 13 

A Yes. 14 

Q You were instructed to remove the flyers; weren't you? 15 

A I'm sorry? 16 

Q You were instructed to remove the union flyers from the 17 

employee break room; weren't you? 18 

A I wasn't instructed to remove the union flyer I was 19 

instruct to remove any flyers. 20 

Q Okay.  So you were instructed to remove union flyers, 21 

correct? 22 

A No, just everything, anything that is not the health. 23 

Q And who instructs you to do that? 24 

A Well, I -- I -- I know that -- since I -- since I became 25 
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supervisor that I -- I remove any flyer from the employees. 1 

Q And you knew there were union flyers in the employee break 2 

room, right? 3 

A Well, I -- yeah, I see the title, yeah.  Yeah, yes. 4 

Q Have you had any conversations with any other managers 5 

about the union flyers? 6 

A No. 7 

Q Do you have a company email address? 8 

A If I -- excuse me? 9 

Q Do you have a company email address? 10 

A Yes, I do. 11 

Q Do you correspond with managers via email? 12 

A Yes. 13 

Q And it's your testimony that you've never just 14 

communicated with other managers about the union flyers before? 15 

A No. 16 

Q But someone notified you on June 16, 2015, that there were 17 

flyers, union flyers, in the employee break room; didn't they? 18 

MS. INESTA:  Asked and answered. 19 

THE WITNESS:  I don't -- I don't recall the date. 20 

JUDGE WEDEKIND:  Overruled. 21 

THE WITNESS:  I'm sorry, can you repeat the question? 22 

Q BY MS. INESTA:  On June 16, someone notified you that 23 

there were union flyers in the break room; didn't they? 24 

A No. 25 
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Q How did you know that there were union flyers in there 1 

that day? 2 

A I go to the break rooms every day, I mean, -- I mean, all 3 

the time, I mean. 4 

Q Were you on break? 5 

A I don't recall, I mean -- 6 

Q Were you there for lunch? 7 

A  -- that is specific.  No, but, I mean, I don't recall if 8 

I went to lunch, but I go all -- all the time. 9 

Q Did you go there to look for union flyers? 10 

A No. 11 

MS. OVIEDO:  Pass the witness. 12 

JUDGE WEDEKIND:  You said that you go there all the time; 13 

why do you go there all the time? 14 

THE WITNESS:  Well, because it's my break room and I go 15 

get water. 16 

JUDGE WEDEKIND:  Do you -- 17 

THE WITNESS:  I mean -- 18 

JUDGE WEDEKIND:  -- to use it -- you go there to use the 19 

break room? 20 

THE WITNESS:  Yes, yes. 21 

JUDGE WEDEKIND:  Thank you.  Miss -- 22 

MS. INESTA:  Yeah, I have just one more question. 23 

REDIRECT EXAMINATION 24 

Q BY MS. INESTA:  Do you also go to the break -- as part of 25 
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your duties do you ever go and check the break room? 1 

A Correct. 2 

Q How often do you check the break room as part of your 3 

duties? 4 

A I go, like, two or three times a day. 5 

Q Okay.  And what is the purpose of checking the break 6 

rooms? 7 

A I check and make sure everything is clean. 8 

Q And there's different shifts that come in at different 9 

times, correct? 10 

A Correct. 11 

Q Okay.  So there's -- different employees have different 12 

break periods? 13 

A Yes. 14 

Q Okay.  So no matter what time of day it's -- is it -- are 15 

the break rooms generally busy all throughout the day? 16 

A Yes. 17 

Q Okay.  18 

MS. INESTA:  I have no more questions. 19 

RECROSS-EXAMINATION 20 

Q BY MS. OVIEDO:  And when you check the break room you 21 

check the whole break room, right? 22 

A Yes. 23 

Q All the tables? 24 

A Yes. 25 
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MS. OVIEDO:  No further questions. 1 

JUDGE WEDEKIND:  Anything else? 2 

MS. INESTA:  No further questions. 3 

JUDGE WEDEKIND:  Thank you very much, Ms. Garzon. 4 

THE WITNESS:  Thank you. 5 

JUDGE WEDEKIND:  Thank you for your testimony. 6 

THE WITNESS:  Thank you. 7 

JUDGE WEDEKIND:  Please don't discuss your testimony with 8 

any other witness or potential witness until this proceeding is 9 

over, okay. 10 

THE WITNESS:  Okay, I won't. 11 

JUDGE WEDEKIND:  Thank you. 12 

THE WITNESS:  Thank you. 13 

JUDGE WEDEKIND:  You're free to go.  Are we done for the 14 

day? 15 

MS. OVIEDO:  Nice timing. 16 

MS. INESTA:  Yes. 17 

JUDGE WEDEKIND:  Okay.  That's it.  9:00 tomorrow.  Off 18 

the record. 19 

MS. INESTA:  Thank you, Your Honor. 20 

JUDGE WEDEKIND:  Sure. 21 

(Whereupon, the hearing in the above-entitled matter was 22 

recessed at 4:50 p.m. until Wednesday, September 16, 2015 at 23 

9:00 a.m.) 24 

 25 
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C E R T I F I C A T I O N 1 

This is to certify that the attached proceedings before the 2 

National Labor Relations Board (NLRB), Region 28, Case Number 3 

28-CA-150157, Shamrock Foods Company and Bakery, Confectionary, 4 

Tobacco Workers' and Grain Millers International Union, Local 5 

Union No. 232, AFL-CIO-CLC and at the National Labor Relations 6 

Board, Region 28, 2600 North Central Avenue, Suite 1400, 7 

Phoenix, Arizona 85004, on Tuesday, September 15, 2015, at 9:10 8 

a.m. was held according to the record, and that this is the 9 

original, complete, and true and accurate transcript that has 10 

been compared to the reporting or recording, accomplished at 11 

the hearing, that the exhibit files have been checked for 12 

completeness and no exhibits received in evidence or in the 13 

rejected exhibit files are missing.  14 

 15 

 16 

       17 

 DEBORAH GONZALEZ 18 

      Official Reporter 19 
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 22 
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 24 

 25 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
 

REGION 28 
 
 
 
In the Matter of: 
 
SHAMROCK FOODS COMPANY, 
 
and  
 
BAKERY, CONFECTIONERY, 
TOBACCO WORKERS' AND GRAIN 
MILLERS INTERNATIONAL UNION, 
LOCAL UNION NO. 232, AFL-CIO-
CLC 
 

 
 
 
Case No. 28-CA-150157  
 
 
 
 
 
 
 
 
 

 
 
 
 
The above-entitled matter came on for hearing, pursuant to 

notice, before JEFFREY D. WEDEKIND, Administrative Law Judge, 

at the National Labor Relations Board, Region 28, 2600 North 

Central Avenue, Suite 1400, Phoenix, Arizona 85004, on 

Wednesday, September 16, 2015, at 9:01 a.m.   
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P R O C E E D I N G S 1 

JUDGE WEDEKIND:  Are we on?  Okay.  All right.  This is 2 

day seven of Shamrock Foods.  Are you ready to call your next 3 

witness?   4 

MR. DAWSON:  We are, Your Honor, thank you.  Respondent 5 

calls Mark Engdahl to the stand.   6 

JUDGE WEDEKIND:  Mr. Engdahl, welcome back.   7 

THE WITNESS:  Thank you. 8 

JUDGE WEDEKIND:  You're still under oath.   9 

THE WITNESS:  Yes, sir.  10 

JUDGE WEDEKIND:  Okay.   11 

Whereupon, 12 

MARK ENGDAHL 13 

having been previously sworn, was called as a witness herein 14 

and was examined and testified as follows: 15 

DIRECT EXAMINATION 16 

Q BY MR. DAWSON:  Good morning, Mark.   17 

A Good morning. 18 

Q Mark, do you know Thomas Wallace? 19 

A I do. 20 

Q Okay.  I'm going to try as hard as I can to avoid asking 21 

you to repeat your testimony from yesterday.  But just 22 

generally, do you recall your testimony from yesterday about 23 

meetings held with employees at Arizona Foods concerning 24 

unionization and associated topics, let's say? 25 
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A Yes. 1 

Q Okay.  In particular, do you recall a meeting that was 2 

held following Union activity in southern California? 3 

A In Arizona? 4 

Q Correct. 5 

A Yes. 6 

Q Okay.  And just to be clear, the meeting was in Arizona.  7 

It followed Union activity in southern California? 8 

A Yes. 9 

Q Do you recall Mr. Wallace asking a question at that 10 

meeting? 11 

A I do. 12 

Q You do.  Do you recall what he asked? 13 

A I won't be able to get it exactly, but it stuck with me.  14 

I think he asked something about why we're a competitors union.   15 

Q Uh-huh.  And what did you -- how did you respond? 16 

A I can't say exactly what my response was, but I answered 17 

his question.   18 

Q Now based on that question, did you have any reason to 19 

believe or did you believe that Mr. Wallace was part of any 20 

kind of Union activity at the Arizona warehouse? 21 

A No, because at that point in time, we had no idea there 22 

was any activity going on.  23 

Q Oh, why did you have the meeting? 24 

A It was in response to what had happened in southern 25 
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California.  And it was one of our normal educational meetings 1 

that we do.   2 

 Because people go back and forth between Arizona and 3 

California, so they had heard about what was going on there and 4 

we wanted to, you know, give them the facts. 5 

Q Okay.  Were you ever aware of any Union activity or 6 

involvement by Mr. Wallace? 7 

A No. 8 

Q Did you ever have any reason to believe that he was 9 

involved? 10 

A No. 11 

Q No?  Okay.  Did you ever have any reason to believe that 12 

he wasn't involved? 13 

A Yes.  My dealings with Mr. Wallace were interesting prior 14 

to that.  He was in our transportation department as a driver 15 

and he had had too many accidents and he had pointed out is 16 

what we call it, where you're no longer able to drive.  And 17 

rather than terminate him, we had made special accommodations 18 

and moved him into the warehouse so he would not lose his job.  19 

And he had expressed that he was pretty grateful and happy 20 

about that.   21 

Q Okay.   22 

MR. DAWSON:  Nothing further, Your Honor.  23 

JUDGE WEDEKIND:  Cross?   24 

MS. DEMIROK:  Yeah, a few questions, Your Honor. 25 
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CROSS-EXAMINATION 1 

Q BY MS. DEMIROK:  So in response to the question that, you 2 

know, did anything give you a reason to believe that he wasn't 3 

engaged in Union activity -- just so I get this right, the fact 4 

that he was happy about having a job in the warehouse, that was 5 

what you think gave you the reason to believe that he wasn't 6 

engaged in Union activity? 7 

A Generally speaking, he was very grateful that we had 8 

worked with him and moved him into the warehouse so he didn't 9 

lose his job.  And there was no knowledge of any activity at 10 

that point in time.  So there would be no reason to think he 11 

was involved with any Union.  Because we didn't even know about 12 

it.   13 

Q Now, he moved back from transportation in what?  2012.   14 

A Yes. 15 

Q And it was in 2015, right, that you had this meeting on 16 

January 28th with the employees? 17 

A Correct. 18 

Q And during that January 28th meeting, you did say it was 19 

relevant to the warehouse, too, didn't you? 20 

A Ask it a different way.  What was relevant? 21 

Q The purpose of the meeting.  You told them it was relevant 22 

to the warehouse; isn't that right? 23 

A I'm still not understanding your question at all. 24 

Q So when you started the meeting, you told them you were 25 
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going to educate them about unions, right? 1 

A Okay.  2 

Q Is that a yes? 3 

A Probably something like that.  I can't tell you my exact 4 

words.   5 

Q And you said -- you mentioned the California drivers, 6 

right? 7 

A California in general.   8 

Q Okay.   9 

A Not just drivers. 10 

Q Okay.  So the Union activity in California, you mentioned 11 

that, right? 12 

A Yes. 13 

Q And then you also said that what you were going to say was 14 

relevant to the Phoenix warehouse; isn't that right? 15 

A No, I can't testify to that.  Those would be exact words 16 

and you're putting them in my mouth.  I don't know what exactly 17 

I said. 18 

Q It is possible you may have said that? 19 

A It's possible, but I'm totally speculating. 20 

Q Now you testified that Wallace's questions during that 21 

meeting stuck with you.  Why was that? 22 

A Well, it was a pretty insightful question.   23 

Q What do you mean by that? 24 

A It's not a question I've ever had asked by anyone in any 25 
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meeting before.   1 

MS. DEMIROK:  No further questions.   2 

JUDGE WEDEKIND:  Any redirect? 3 

MR. DAWSON:  No, Your Honor.   4 

JUDGE WEDEKIND:  Thank you very much, Mr. Engdahl. 5 

THE WITNESS:  Thank you.   6 

(Off the record at 9:08 a.m.) 7 

JUDGE WEDEKIND:  Back on the record.  Okay. 8 

MR. DAWSON:  Your Honor, Respondent calls Mr. Ivan Vaivao 9 

to the stand.   10 

JUDGE WEDEKIND:  Mr. Vaivao, you're still under oath.  11 

Okay. 12 

THE WITNESS:  Okay. 13 

Whereupon, 14 

IVAN VAIVAO 15 

having been previously sworn, was called as a witness herein 16 

and was examined and testified as follows: 17 

DIRECT EXAMINATION 18 

Q BY MR. DAWSON:  Good morning, Ivan. 19 

A Morning. 20 

Q Ivan, I'm going to ask you -- I'm going to try not to ask 21 

you to repeat testimony from before.  But in some respects, I 22 

may have to allude to it just to give you an idea of what I'm 23 

asking.  Do you recall testifying a few days ago concerning 24 

meetings that you conducted in early February with Natalie 25 
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Wright? 1 

A Yes. 2 

Q Do you recall about how many of those meetings you 3 

conducted? 4 

A It was a few dozen, a dozen or more meetings. 5 

Q Okay.  Would a meeting on February 5th have been part of 6 

that series of meetings? 7 

A Yes. 8 

Q Okay.  And about how long would those meetings have 9 

continued into February? 10 

A With Natalie, it continued to mid-February.   11 

Q Were these the only meetings that you would have conducted 12 

with Natalie during that timeframe? 13 

A Yes. 14 

Q Were those meetings -- and I'll refer to them as the 15 

series, were those part of the round -- the excuse me, the 16 

Shamrock roundtables? 17 

A It was part of the roundtable process.  They weren't 18 

roundtable meetings at that point.   19 

Q Okay. 20 

A It was part of the roundtable process. 21 

Q They weren't roundtable meetings? 22 

A No. 23 

Q Okay.  But they were part of the process? 24 

A Yes. 25 
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Q All right.  What topics were covered at those meetings? 1 

A With Natalie, there was specific topics.  Wages, benefits, 2 

pension.  And like I said, I was there for more support as far 3 

as the upcoming schedule at that point.  The week of the 8th, 4 

we were kicking off our new operation, 24 hour operation.  So I 5 

was there to support that. 6 

Q And do you recall whether or not you provided any 7 

information about the schedule change? 8 

A I did.  It was critical -- I had some data to -- because 9 

some of the complaints were would there be enough work for us 10 

to hit our incentive.  I was able to provide some data to show 11 

that deliveries were getting booked at the mid-hour nights, the 12 

late hours, for them to understand it.  It's a totally 13 

different process than what we've ever done and, you know, to 14 

be comfortable with that, there's going to be work available 15 

for them.  16 

Q Do you recall -- did anything about the Union come up or 17 

any Union come up at any of these meetings and by these 18 

meetings, I mean the meetings you conducted with Natalie 19 

Wright?   20 

A No. 21 

Q No.  Okay.  Do you recall that for sure? 22 

A I don't recall that,  23 

Q Okay.  Did you ever tell employees during any of these 24 

meetings that their wages would go down if they voted a union 25 
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in? 1 

A No. 2 

Q Okay.  Did you ever tell employees that their wages could 3 

-- could go down if the Union was voted in? 4 

A If it came up, I would say that it could go down.  It 5 

could be the same.  Could go up.   6 

Q Okay.   7 

A But everything was on the table.   8 

Q At any time during these meetings, and again just 9 

referring to the meetings that you conducted with Ms. Wright, 10 

at any time did you suggest that employees would receive better 11 

wages if they didn't unionize? 12 

A No. 13 

Q Okay.  Did you ever suggest that they'd receive better 14 

benefits if they didn't unionize? 15 

A No. 16 

Q Did you ever suggest that their working conditions would 17 

improve in any way if they didn't Unionize? 18 

A No. 19 

Q Did Miss -- did Natalie ever make such a suggestion? 20 

A No, I didn't hear her say that, no. 21 

Q Ivan, you've I believe last week listened to at least some 22 

of the audio recordings from January 28th, February 24th and 23 

April 29th.  Aside from those dates, were there any other 24 

meetings conducted with employees that involved the topic of 25 
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unions or unionization? 1 

A There were a dozen more meetings, impromptu meetings.  2 

Yeah, there were a dozen more.   3 

Q A dozen or dozens? 4 

A About dozens more. 5 

Q Okay.  Multiple dozens? 6 

A Multiples, yeah, there was a lot more meetings. 7 

Q Okay.  Do you remember your testimony concerning your 8 

knowledge of employees who were attempting to collect cards? 9 

A I do. 10 

Q How did you become aware of those employees? 11 

A They would approach me.  They'll come up and talk to me 12 

about -- complain about either being harassed or I have been 13 

approached after I told them not to -- after I told them no.  14 

They continue to come.  The pen throwing incident, there was an 15 

associate that came up to me.  He went to Jeff Vandawalker, his 16 

immediate manager, and I'm not sure if he didn't get any 17 

feedback, but he came up to me.  He -- his work area was right 18 

below my office.  So he comes in at 4, I leave at 5.  So he 19 

made it a point to come up and talk to me about it. 20 

Q And what was the pen throwing incident? 21 

A The pen throwing was -- I mean he normally worked with the 22 

forklifters and all these associates and then when he refused 23 

to sign a card, they were throwing pens at him.  Several 24 

associates were throwing pens at him. 25 
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Q All right.  So -- 1 

A But I know Mario Lerma was one of the names that he 2 

brought up.  He brought up Michael Marez.  And then a couple 3 

other guys that he didn't say, you know, throwing pens, but you 4 

know they're obviously, you know, give a hard time.   5 

Q Any -- did any associates ask whether or not they'd lose 6 

their job if they didn't sign a Union card? 7 

A There were some of those concerns as well.  There was a 8 

variety of concerns.  Hey, they told me I'm going to lose my 9 

job if I don't sign to a serious as being harassed or as 10 

serious as can I change my break.  Because I don't want to deal 11 

with, you know, this guy again every day.   12 

Q Were supervisors looking around for card signing? 13 

A No, they weren't looking around for it. 14 

Q Okay. 15 

A For the majority of their involvement on the floor was all 16 

operational.  And I encourage that.  I encourage they walk 17 

around, you know, to know if an area is falling behind.  So 18 

it's my practice. 19 

Q Now when -- did you ever mention to associates that you 20 

had knowledge of who was attempting to collect the cards? 21 

A I did.  22 

Q Okay.  And when you mentioned that, did you always preface 23 

it with a statement that you knew about it based on the 24 

associate complaints? 25 
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MS. DEMIROK:  Objection.  Leading.   1 

JUDGE WEDEKIND:  Yeah, that does sound like a leading 2 

question to me.   3 

MR. DAWSON:  Okay, I'll rephrase.   4 

Q BY MR. DAWSON:  So you say you -- did you ever mention to 5 

associates that you had knowledge of who was signing, I'm 6 

sorry, of who was attempting to cullet cards? 7 

A I did.  As I, I don't know, every time that -- I sit here 8 

today and I testified to it.  I think I testified to it that I 9 

said it every time.  But I mean when I listen to the audio that 10 

day when it's played, there was a couple times I didn't mention 11 

that.  But in the event that -- I would every time be prior to 12 

any knowledge to listening to that, if you'd ask me again, I 13 

would say yes, I had knowledge, you know, because associates 14 

came up to me.  And that's kind of how, you know, every time I 15 

would say it that way.  The fact that we listened to the audio, 16 

I misses some -- I probably missed saying that a couple 17 

different times, but. 18 

Q Okay.  And just because -- and I think I -- I think you 19 

went on to answer the question that was objected to.  So if I 20 

could just step back and I believe your -- let me rephrase.  21 

When you told associates that you had knowledge of who was 22 

attempting to collect cards, did you preface that with a 23 

statement that that knowledge was based on complaints from 24 

associates? 25 
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A Every time.   1 

Q Okay.   2 

A Every time, but obviously when you hear the audio, it said 3 

what it said.  But to my knowledge, I testified to the best of 4 

my recollection at that time.  Because every time that I said 5 

that, it's because of associates approaching me about, you 6 

know, different reasons.   7 

Q Do you recall hearing a recording from a meeting on 8 

February 24th where you used the word with employees to raise 9 

their hand? 10 

A Like I said again, like when I testified, I didn't 11 

remember saying that.  But after listening to the audio, you 12 

know, I did say it. 13 

Q And having reviewed the audio, what did you mean by raise 14 

your hand?  Did you mean physically raise your hand? 15 

A It's more a sense of speak up for yourself, you know, 16 

raise your hand and speak up for yourself.  I've already told 17 

them that the organizer had rights.  So my hands were tied, but 18 

I didn't want them to feel that hey, this guy is my manager and 19 

he can't do anything, you know.  So it was that balance that I 20 

was trying to make sure that they understand that.   21 

Q Now someone did raise their hand on the dock.  Is there 22 

typically a supervisor around who will react to that?  23 

A No. 24 

Q Okay.  Now do you also recall your testimony concerning 25 
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Thomas Wallace's discharge? 1 

A Yes. 2 

Q And particularly your meeting with him to communicate the 3 

discharge? 4 

A Yes. 5 

Q At any time during that meeting, did you ever say or even 6 

suggest to Mr. Wallace that Kent and Norman McClelland were 7 

involved in any way in the decision to discharge him? 8 

A Never.  Kent and Norman McClelland is not even in the 9 

realm of my activity.  I'm not sure who all testified here, but 10 

even with Mark that testified today, there's a couple layers 11 

before I get to Mark.  So to suggest that, that's not true. 12 

Q Did you ever tell Mr. Wallace that he should see a lawyer 13 

about his discharge? 14 

A No, never. 15 

Q Did you tell him that he should see someone about 16 

anything? 17 

A Yes, I did.  I told him to go see HR.  He asked me two 18 

questions.  He asked me two questions when we were sitting 19 

there.  He asked me about his tuition reimbursement, which I 20 

said hey, you have to go to HR and talk to HR.  And I think it 21 

went through.  And the other one, he asked me a personal 22 

question, asking me if I should take out my 401(k).  I said 23 

that's a personal thing and that's your decision.   24 

Q Okay.  Did Mr. Wallace receive tuition reimbursement after 25 
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his discharge? 1 

MS. DEMIROK:  Objection. 2 

THE WITNESS:  I followed up with Allen -- 3 

JUDGE WEDEKIND:  There's an objection.  What's the 4 

objection?   5 

MS. DEMIROK:  Relevance.   6 

JUDGE WEDEKIND:  Overruled.  Just follow up fill-in. 7 

THE WITNESS:  I followed up with Allen and he said it's in 8 

the pipeline.  So yes. 9 

Q BY MR. DAWSON:  Okay.  Did you ever talk to any hourly 10 

employees about Mr. Wallace's discharge? 11 

A It was Allen, yes.  Yes. 12 

Q All right.  Who did you speak with? 13 

A Mr. Wallace's father-in-law, Tim Franks. 14 

Q And why did you speak with Mr. Franks? 15 

A That was directly after.  Tim and I had worked side by 16 

side for -- Tim is a long service associate.  And then just out 17 

of respect -- I've worked with him for 19 years that I've been 18 

there.  So out of respect, I wanted him to hear from me because 19 

I know how it is in the warehouse.  The warehouse, you say one 20 

thing, next thing you know it's all the over place.  But out of 21 

respect, I beelined straight to Tim.  I remember, you know, 22 

telling Tim that I brought Thomas Wallace in from the 23 

transportation.  So it's out of respect for Tim and I knew who 24 

he was in relation to Thomas Wallace. 25 
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Q Prior to Mr. Wallace's discharge, were you aware of any 1 

Union activity by Mr. Wallace? 2 

A No. 3 

Q All right.  Any of the associates who came to you with 4 

concerns, did any of them mention Mr. Wallace? 5 

A No, I testified that he was one of my guys.   6 

Q Okay.  Did any of the associates who asked what the 7 

company could do to put a stop to solicitation, did any of them 8 

ever mention Mr. Wallace? 9 

A No. 10 

Q Okay.  Did you ever see or hear anything that involved Mr. 11 

Wallace supporting the Union or engaging in activities on 12 

behalf of the Union? 13 

A No. 14 

Q Ivan, I'm going to hand you what's been admitted as 15 

General Counsel Exhibit 1(g).  And refer you to page 15.  16 

Allegation Z.   17 

A Yes.   18 

Q That allegation mentions a wage increase, correct? 19 

A Yes. 20 

Q Do you recall any wage increases from that period of time?   21 

A Yes. 22 

Q Before I ask you a question, I'm going to take that back 23 

so I don't forget it.  Which employees received wage increases 24 

in that timeframe? 25 
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MS. DEMIROK:  Objection, Your Honor, I think this may go 1 

to the sanctions because we did request that information from 2 

Respondent which was not produced.   3 

MR. DAWSON:  You know, my -- if I may respond.  My 4 

understanding was that the sanctions were that we couldn't 5 

introduce documents that we haven't produced, not testimony.  6 

It's my understanding and I reviewed the transcript from last 7 

night, my understanding was the only evidentiary restriction we 8 

had was direct or cross concerning captain's authority under 9 

211.   10 

JUDGE WEDEKIND:  I think that's true.   11 

MS. DEMIROK:  Okay.  I just wanted to bring it up because 12 

I wasn't quite clear on that. 13 

JUDGE WEDEKIND:  Okay.  That is true and I was -- thought 14 

about it at the time and that was my understanding.   15 

MS. DEMIROK:  Okay.   16 

JUDGE WEDEKIND:  I think it's important because that's 17 

what we said at the time.  I would stick to that out of 18 

fairness.   19 

MS. DEMIROK:  Thank you, Your Honor.   20 

JUDGE WEDEKIND:  Sure.  There was some -- I think there 21 

was additional issue as to disparate treatment.  But that's -- 22 

we can get to that when we get to it. 23 

MS. DEMIROK:  Okay.   24 

Q BY MR. DAWSON:  So Ivan, in that timeframe and again just 25 
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so that the record's clear, this is late May, May 29th 1 

specifically in the complaint.  Do you recall any groups of 2 

employees getting wage increases? 3 

A Yes. 4 

Q And which groups would those have been? 5 

A It was the will call and returns which is the same group, 6 

throwers, which is a second group and then the sanitation 7 

group.   8 

Q And why were their wages increased? 9 

A The throwers, they're a shipping crew.  So the throwers 10 

through some of our process, if it's our assurance, we change 11 

their workload.  So you know, we change their workload, I 12 

requested that -- it was significant at the time as far as, you 13 

know, 30 percent increase of their workload.  So I requested a 14 

pay increase for that group.  Because they're not -- they're in 15 

with everybody else that has an incentive, but they don't have 16 

a direct incentive as far as the throughput of what they do.  17 

So for the throwers, it was an increase of their workload.   18 

Q Can you explain that a little -- in a little more detail?  19 

How did their workload increase? 20 

A So we service several franchises, Burger King and Wendy's 21 

and Fry's.  One of the hottest items, fastest moving item in 22 

our warehouse.  The old operation that we used to have, it's 23 

considered -- it's called bulk picking, full pallet pull and 24 

single picks.  So full pallet pull is considered as the 25 
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quantity of the pallet which is a 54 pallet, 52 or 54 a pallet 1 

and -- 2 

Q I'm sorry, pallet or pieces? 3 

A It's 54 pieces a pallet -- per pallet quantity. 4 

Q Okay.  All right. 5 

A So it would call for a total of the pallet quantity.  A 6 

forklifter will get a task to grab it and take it to the dock.  7 

It will also call for multiple customers with a quantity of 54 8 

equaling another quantity of 54 that a picker would ask a 9 

forklifter go grab or single picks.  So through that process, 10 

very efficient.  Very efficient process.  Pickers don't handle, 11 

you know, the pieces.  But some of that process, we through it, 12 

we lost some of the inventory through it.  If a pallet -- if a 13 

customer would have ordered 48, pallet quantity is 54, most of 14 

the time they would request a full pallet and we would run it 15 

in.  And we'll lose that inventory.  So we saw that loss of 16 

inventory.  The new process, we move that activity to the 17 

throwers which now a thrower essentially tag every piece with a 18 

label.  So it shows that hey, I ordered 40, I'm getting 40.   19 

JUDGE WEDEKIND:  Can I just interrupt you for a second?  20 

MR. DAWSON:  Sure.   21 

JUDGE WEDEKIND:  So how is the General Counsel going to 22 

cross-examine on any of this testimony about the wage increases 23 

if they don't have documents?   24 

MR. DAWSON:  I'm not really sure.   25 
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JUDGE WEDEKIND:  Yeah.  I mean, you know, as I think this 1 

through, do you plan on presenting testimony about past 2 

increases? 3 

MR. DAWSON:  No.   4 

JUDGE WEDEKIND:  So you're just going to present testimony 5 

about this one?   6 

MR. DAWSON:  This -- yeah. 7 

JUDGE WEDEKIND:  And why they did it?   8 

MR. DAWSON:  Yeah, exactly.   9 

JUDGE WEDEKIND:  Okay.  Is that --  10 

MS. OVIEDO:  No, I mean obviously GC would prefer that 11 

they not be able to present this evidence.   12 

JUDGE WEDEKIND:  So what is your request with respect to 13 

wage increases?   14 

MS. OVIEDO:  Well, let's look it up.  Can we take five?   15 

JUDGE WEDEKIND:  Sure.  Let's go off the record.  16 

(Off the record at 9:28 a.m.)    17 

JUDGE WEDEKIND:  All right.  We started this discussion so 18 

we might as well finish it.  Number 52 of the subpoena 19 

requested that the payroll records shown pay period by pay 20 

period of unit employees since October 1, 2014.   21 

So, Respondent, are you willing to stipulate that there 22 

were no wage increases since that time other than what the 23 

witness is testifying about?   24 

MR. DAWSON:  Between October 1st 2014 and May of 2015.  I 25 
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don't -- there were no classification wide wage increases.  I 1 

don't think I can stipulate that no individual employee --  2 

JUDGE WEDEKIND:  Individual --  3 

MR. DAWSON:  -- but to my knowledge there were no, 4 

certainly no -- none that we're going to seek to offer evidence 5 

on.  6 

JUDGE WEDEKIND:  Okay.  And because of the short timeframe 7 

it doesn't sound to me like you were seeking to show some kind 8 

of -- like they don't have a history of granting wage 9 

increases?   10 

MS. DEMIROK:  That may have been a mistake on General 11 

Counsel's --  12 

JUDGE WEDEKIND:  Okay.   13 

MS. DEMIROK:  -- part but yes.   14 

JUDGE WEDEKIND:  Okay.  So in light of that I'm inclined 15 

to let the testimony go forward.  Any comment on that?  If not 16 

you can still make objections to particular questions but --  17 

MS. DEMIROK:  Of course.  We will.   18 

MS. OVIEDO:  Well subpoena paragraph 54 though really goes 19 

to the heart of this line of questioning.   20 

JUDGE WEDEKIND:  All right.  Okay.  Which is why I stopped 21 

and asked the question to begin with because he's testifying 22 

about why --  23 

MS. DEMIROK:  Yes.   24 

JUDGE WEDEKIND:  -- the wage increases --  25 
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MS. OVIEDO:  And we have nothing --  1 

JUDGE WEDEKIND:  -- were given.   2 

MS. OVIEDO:  -- to cross him with.   3 

JUDGE WEDEKIND:  Right.  I mean how --  4 

MR. DAWSON:  Well, Your Honor, I -- you know again our 5 

understanding and you know my feeling was it was fairly clear 6 

from the record was only that General Counsel requested that we 7 

not be permitted to introduce documents that we hadn't 8 

provided.  So at this point to expand the scope of the sanction 9 

I think is prejudicial.  We've -- you know we've modified our 10 

case accordingly.   11 

JUDGE WEDEKIND:  But how did you modify your case other 12 

than to call a witness to testify about it?  13 

MR. DAWSON:  Well because we -- you know if we had found 14 

it we kind of stopped looking.  But if we had found documents 15 

our intention would've been to turn them over to General 16 

Counsel you know within a day or two following.  And Your Honor 17 

may recall the conversation about if sanctions were not going 18 

to be granted I believe it was on Wednesday of last week --  19 

JUDGE WEDEKIND:  Uh-huh.   20 

MR. DAWSON:  -- that we were willing to go forward with 21 

the document production.  On the other hand if sanctions were 22 

going to be granted it was our intention to just concentrate on 23 

preparing our case.   24 

JUDGE WEDEKIND:  But their position was that it didn't 25 
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matter.  Even if you produced it they weren't going to take 1 

time.  They still --  2 

MR. DAWSON:  Right.  Exactly.  3 

JUDGE WEDEKIND:  -- wanted the sanctions.   4 

MR. DAWSON:  Exactly.  And you awarded the sanctions and 5 

so at that point we stopped looking for documents.  So when I 6 

say that we've been prejudiced we stopped looking for documents 7 

because the sanctions have been granted and we understood that 8 

and --  9 

JUDGE WEDEKIND:  Right.   10 

MR. DAWSON:  -- you know they are what they are.  But I 11 

think now at this point to say well you know we didn't think it 12 

all the way through and ask for a prohibition on direct and 13 

cross-examination concerning the wage increases when that was 14 

specifically asked for in regard to the supervisory status you 15 

know they got the sanctions that they asked for.  To expand on 16 

it at this point especially given the fact that General Counsel 17 

specifically requested a sanction that we not be allowed to 18 

direct or cross on supervisory status to say well we'd also 19 

like an order saying they can't direct or cross on wage 20 

increases that's an expansion of the sanctions that have 21 

already been granted.  The --  22 

JUDGE WEDEKIND:  Did you ever look?   23 

MR. DAWSON:  No, honestly Your Honor we stopped looking.   24 

JUDGE WEDEKIND:  No, I mean did you ever look?   25 
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MR. DAWSON:  Did we ever look for --  1 

JUDGE WEDEKIND:  For documents responsive --  2 

MR. DAWSON:  -- yeah, we --  3 

JUDGE WEDEKIND:  -- to 52 and 54?   4 

MR. DAWSON:  We did, yeah.  We did --  5 

JUDGE WEDEKIND:  And did you find them?   6 

MR. DAWSON:  -- and we didn't find anything.   7 

JUDGE WEDEKIND:  You didn't find anything about --  8 

MR. DAWSON:  We didn't.   9 

JUDGE WEDEKIND:  -- a wage increase?   10 

MR. DAWSON:  We didn't find anything that said hey, we 11 

need to grant these wage increases because.  Now there's -- 12 

there are documents that say you know this is the wage increase 13 

and stuff.  But in terms of documents that say and Mr. Vaivao's 14 

going to testify about the other classifications as well so I 15 

don't want to go too far into it.  But in terms of documents 16 

that say this is why we're granting these wage increases we did 17 

not see any in what we looked through.  Now there were other 18 

emails that we didn't get through but we did not see any 19 

documents that said we're doing X because of Y.   20 

JUDGE WEDEKIND:  Yeah, well I have to say that I don't 21 

have a lot of faith in the degree to which you looked through 22 

your documents in general so I'm not sure what to do with that 23 

information.  What do you want me to do?   24 

MS. DEMIROK:  Well I would like to just point out as you 25 
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already have that we wouldn't be in this situation if they had 1 

produced the documents as requested in the first place.  And to 2 

say that they didn't find a direct email explaining exactly why 3 

there are many other documents that could show why they did 4 

this.  Now he's testified about certain production levels 5 

rising.  I'm sure that they have documents showing that the 6 

production level rose if it did.   7 

And so I would just ask at this point -- well first we 8 

would request additional sanctions.  But in the alternative I 9 

would just like to note that any evidence that's put on in 10 

regard to this issue you should seriously consider the weight 11 

of that evidence and of course allow us to draw any adverse 12 

inferences for the lack of documents that may have been 13 

responsive and on this issue.   14 

MR. DAWSON:  Your Honor, if I may respond just briefly 15 

Your Honor may recall General Counsel was given I believe 30 16 

minutes and possibly more of a recess to -- specifically for 17 

the purpose to go back and decide what sanctions to request 18 

based on the subpoena.  They came back.  They asked 19 

specifically for sanctions saying no direct or cross on 20 

supervisory functions and they came back and asked specifically 21 

for a sanction that we would not be allowed to introduce 22 

documents that we hadn't turned over to them.  The subpoena 23 

hasn't changed nor has the document production changed.  The 24 

fact that we've gotten seven days into the hearing and now 25 
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they -- they've decided that there's another sanction they'd 1 

like to request they were given a substantial recess to figure 2 

that out.   3 

JUDGE WEDEKIND:  Well adverse inferences have always been 4 

on the table.  They --  5 

MR. DAWSON:  That --  6 

JUDGE WEDEKIND:  -- for everything so --  7 

MR. DAWSON:  -- that's true --  8 

JUDGE WEDEKIND:  -- that's still true.  54, you know 9 

there -- the reasons why and what factors you're saying that in 10 

response to that subpoena they would've been obligated to 11 

present a document just about production?  12 

MS. DEMIROK:  Well that's been the testimony about why 13 

they gave the wage increase.   14 

JUDGE WEDEKIND:  Even if it, the document doesn't have 15 

anything to do with wage increases?  It's just a document that 16 

shows production itself?   17 

MS. DEMIROK:  I don't think it has to be.  It doesn't have 18 

to say we give the wage increase because.  I mean there are a 19 

lot of responsive documents on a lot of different issues that 20 

don't explicitly say --  21 

JUDGE WEDEKIND:  So if their position was going to be we 22 

granted the wage increase because production was up they were 23 

obligated under 54 to present that to you?  24 

MS. DEMIROK:  Yes.   25 
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MR. DAWSON:  And, Your Honor, I don't believe that, that 1 

that's the testimony.  The testimony isn't that production was 2 

up and we excuse the witness if you'd prefer.  But his 3 

testimony, and there may be a misunderstanding, it -- the 4 

testimony is not that overall production was up.  The testimony 5 

is and I don't -- is it okay if I proceed?   6 

JUDGE WEDEKIND:  Well if he's already testified.   7 

MR. DAWSON:  Okay.  The testimony is that because of the 8 

way they changed it instead of having bulk pick for pulling an 9 

entire pallet --  10 

JUDGE WEDEKIND:  Uh-huh.   11 

MR. DAWSON:  -- the throwers now have to break those 12 

pallets down physically and handle each piece --  13 

JUDGE WEDEKIND:  Uh-huh.   14 

MR. DAWSON:  -- so the overall flow is the same.  It's 15 

just that instead of a forklift driver coming and picking up an 16 

entire pallet and taking it down to the dock to be loaded --  17 

JUDGE WEDEKIND:  Uh-huh.  18 

MR. DAWSON:  -- and the throwers having no involvement at 19 

all other than saying hey, we need a full pallet the throwers 20 

now have to go get that pallet and break it down and label 21 

every piece individually and put it on the belt.   22 

JUDGE WEDEKIND:  Yeah.   23 

MR. DAWSON:  The through put's the same --  24 

JUDGE WEDEKIND:  Yeah.   25 
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MR. DAWSON:  -- and it -- and the difference is customers 1 

were -- who ordered 48 were getting 54.  Now they're getting 48 2 

because it's being handled individually.  3 

JUDGE WEDEKIND:  Okay.  So the -- for me the issue that I 4 

know I started out by saying out of fairness but I -- you know 5 

as I think about it I don't see what prejudice you've suffered 6 

by the fact that they didn't ask for the specific sanction 7 

earlier.  Again, my understanding was that even if you had 8 

turned over any documents the next day or the following day you 9 

were still going to ask for the sanctions.  Isn't that what you 10 

said?   11 

MS. DEMIROK:  Correct.   12 

JUDGE WEDEKIND:  Yeah, that you weren't willing to take 13 

any more time out of the hearing to look at documents.  You're 14 

not --  15 

MS. DEMIROK:  No, we wanted to move forward in the 16 

interest of time.  17 

JUDGE WEDEKIND:  Right.  Right.  And I was persuaded that 18 

the company had not made a good faith effort to look for 19 

documents responsive to the subpoena in general and 20 

specifically.  So my inclination is not to allow this testimony 21 

in because I don't see any way that the General Counsel can 22 

cross-examine other than I suppose to call in employee 23 

witnesses to testify.   24 

MS. DEMIROK:  That's what I was thinking but in the 25 
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environment at this stage I -- you know it's very unlikely that 1 

we're going to get a --  2 

JUDGE WEDEKIND:  Well and also they wouldn't really -- 3 

they wouldn't necessarily know --  4 

MS. DEMIROK:  Why, yeah.   5 

JUDGE WEDEKIND:  -- why they were granted the wage 6 

increase so --  7 

MR. DAWSON:  Your Honor, we -- you know we would --  8 

JUDGE WEDEKIND:  -- so it's really -- is motive an issue?   9 

MS. DEMIROK:  Yes.   10 

MS. OVIEDO:  Well --  11 

JUDGE WEDEKIND:  Well what is the theory of the 12 

allegation?   13 

MS. OVIEDO:  About May 29th, 2015 Respondent by it -- well 14 

by increasing the wage rate of certain of its employees granted 15 

benefits to employees to dissuade its employees from supporting 16 

or voting for the Union.  That's what the complaint alleges.   17 

JUDGE WEDEKIND:  And how do you prove that?   18 

MS. DEMIROK:  It is an 8(a)(1) violation and as far as I 19 

understand we don't need to prove like motivation is not 20 

necessarily a factor.   21 

JUDGE WEDEKIND:  So certainly you have to prove knowledge 22 

of the campaign I would think?  23 

MS. DEMIROK:  Yes.   24 

JUDGE WEDEKIND:  Or they suspect it and --  25 
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MR. DAWSON:  Well, Your Honor, in that regard I guess I'd 1 

point out that by you know that essentially the sanctions that 2 

they're requesting is to deem that paragraph admitted and we 3 

think that's unfair.  If we're not allowed -- they're alleging 4 

that we granted these wage increases.  I mean in some respects 5 

it sounds like they're almost kind of going with a you know 6 

inherently destructive argument that motivation's irrelevant.  7 

But to the extent that they do believe motivation is irrelevant 8 

they're asking for a sanction that would require this to be 9 

deemed admitted.  If we can't put on evidence of motivation --  10 

JUDGE WEDEKIND:  And did you have any testimony as to when 11 

the wage increase occurred?  Well they -- none of the employees 12 

that testified were even in those classifications.   13 

MR. DAWSON:  I think Mr. Phipps testified to it.   14 

JUDGE WEDEKIND:  But he wasn't in that --  15 

MR. DAWSON:  He wasn't --  16 

JUDGE WEDEKIND:  -- yeah.   17 

MR. DAWSON:  -- no.   18 

JUDGE WEDEKIND:  But did he --  19 

MR. DAWSON:  -- but I think --  20 

JUDGE WEDEKIND:  -- did he say when it occurred?   21 

MR. DAWSON:  I know he said the amount and who received 22 

it.  I can't remember if he gave the date but -- and again you 23 

know our understanding, and I don't believe we objected to that 24 

on the basis that Your Honor did say they'd be able to use 25 
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secondary evidence. 1 

JUDGE WEDEKIND:  Right.  But I mean I -- and you have to 2 

show -- I assume you want to show that the wage increase came 3 

after --  4 

MS. DEMIROK:  That's correct.   5 

MS. OVIEDO:  Correct.   6 

JUDGE WEDEKIND:  -- they were aware of the campaign.  And 7 

I suppose you would want to show if you do I don't know that it 8 

was decided before.  I don't know if you had that kind of 9 

evidence.   10 

MR. DAWSON:  No, I don't believe we do have that kind of 11 

evidence.   12 

MS. DEMIROK:  Well, Your Honor, I would suggest that we 13 

strike the testimony as far as the reasons why and move forward 14 

onto another issue.   15 

MR. DAWSON:  We --  16 

JUDGE WEDEKIND:  So you're willing -- so are you willing 17 

to -- are we on the record?  We're on the record.  So you're -- 18 

are you willing to stipulate?  Are we on the record -- okay -- 19 

that the wage increases came on or about May --  20 

MS. DEMIROK:  May 29th.   21 

JUDGE WEDEKIND:  -- May 29th?   22 

MR. DAWSON:  We would certainly enter that stipulation if 23 

we can -- if we're able to present additional testimony.  But 24 

if General Counsel's going to ask that we're not permitted to 25 
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submit any testimony on that then no, Your Honor, we wouldn't 1 

enter that stipulation.   2 

JUDGE WEDEKIND:  So your defense is it had nothing to do 3 

with the Union campaign?   4 

MR. DAWSON:  Correct.  That's correct, Your Honor.   5 

JUDGE WEDEKIND:  And you didn't -- I think it's bad.  I 6 

don't --  7 

MS. OVIEDO:  They didn't --  8 

JUDGE WEDEKIND:  -- I don't --  9 

MS. OVIEDO:  -- respond to paragraphs 52 --  10 

JUDGE WEDEKIND:  -- yeah.   11 

MS. OVIEDO:  -- 53 or 54 which were responsive to 12 

paragraph Z of the complaint --  13 

JUDGE WEDEKIND:  Right.   14 

MS. OVIEDO:  -- 5Z.   15 

JUDGE WEDEKIND:  I just don't see how I cannot grant the 16 

sanction --  17 

MR. DAWSON:  Well, Your Honor --  18 

JUDGE WEDEKIND:  -- because there's no one else -- there's 19 

no other way for them to cross-examine really the testimony --  20 

MR. DAWSON:  Well --  21 

JUDGE WEDEKIND:  -- as to why --  22 

MR. DAWSON:  -- you know as Ms. --  23 

JUDGE WEDEKIND:  -- as to why it occurred.   24 

MR. DAWSON:  -- as Ms. Oviedo pointed out you know to us 25 
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when we requested some information it's trial by fire.  You 1 

know we all are kind of in that position.  You know it doesn't 2 

seem that the General Counsel's entitled to be in a better 3 

position than anybody else.  We had no knowledge about what 4 

witnesses they were going to call, how we were going to 5 

cross-examine them.   6 

JUDGE WEDEKIND:  Yeah.   7 

MR. DAWSON:  In a lot of respects we had no ability to 8 

cross-examine.  We still haven't gotten the audio tapes and the 9 

Union hasn't filed a petition to revoke.   10 

JUDGE WEDEKIND:  Yeah.  11 

MR. DAWSON:  And Mr. Phipps has testified that he gave 12 

everything that he had including tapes from Mr. Lerma to the 13 

Union.  We haven't been provided with those.   14 

JUDGE WEDEKIND:  Yeah.  You know this is what's going to 15 

happen.  I'm going to give the General Counsel what they asked 16 

for and their case is going to rise and fall on that.  It may 17 

not be enough for them.  I don't know.  You know so the base -- 18 

where we are it sounds to me, and this is what I thought all 19 

along, is that I think the record indicates based on our 20 

discussions and the testimony there were wage increases --  21 

MS. DEMIROK:  Yes.  22 

JUDGE WEDEKIND:  -- without any evidence, direct evidence 23 

of why and that's the state of the record.  And you'll have to 24 

live with that both sides and --  25 
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MR. DAWSON:  Your Honor, w --  1 

JUDGE WEDEKIND:  -- make your arguments.   2 

MR. DAWSON:  -- If we can just preserve our objection for 3 

the record.  But also if Mr. Vaivao's testimony going to be 4 

stricken on this point can we have it stricken all the way back 5 

to the point which he said there were wage increases?  And that 6 

means Mr. Phipps' testimony will be the only evidence in the 7 

record about the wage increases at all?   8 

JUDGE WEDEKIND:  But I thought that you have said twice 9 

that there were wage increases?   10 

MR. DAWSON:  Well I -- I've not stipulated to that, Your 11 

Honor, and I you know --  12 

JUDGE WEDEKIND:  But you're an agent of the company.   13 

MR. DAWSON:  Well, Your Honor, we still believe that it -- 14 

Mister -- I mean Mr. Vaivao's testimony should either be 15 

stricken or it shouldn't.  I mean if -- either that or we leave 16 

in what he's testified to so far.   17 

JUDGE WEDEKIND:  Okay.  All right.  All right.  I 18 

understand.  Okay.  You were under a correct impression that 19 

there were no sanctions as to testimony --  20 

MR. DAWSON:  Correct.  21 

JUDGE WEDEKIND:  -- so I'll grant that request.  You would 22 

not have put him on to --  23 

MR. DAWSON:  Thank you.   24 

JUDGE WEDEKIND:  -- testify about that --  25 
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MR. DAWSON:  That's correct, Your Honor.   1 

JUDGE WEDEKIND:  -- right?  Okay.   2 

MR. DAWSON:  That's correct.   3 

JUDGE WEDEKIND:  So can we do that?  Debbie, can we strike 4 

his testimony --  5 

THE COURT REPORTER:  All right.  6 

JUDGE WEDEKIND:  -- all his testimony about the wage 7 

increases?  Okay.   8 

MS. DEMIROK:  Thank you, Your Honor.   9 

JUDGE WEDEKIND:  Sure.   10 

MR. DAWSON:  Your Honor, I guess at this point I'd ask 11 

if -- and in the nature of an offer of proof would I be able to 12 

examine Mr. Vaivao on this or would you prefer not to have that 13 

in the record?   14 

JUDGE WEDEKIND:  I -- I've never denied anyone the ability 15 

to do an offer of proof as long as it's a narrative --  16 

MR. DAWSON:  Okay.   17 

JUDGE WEDEKIND:  -- not testimonial.  Just you can --  18 

MR. DAWSON:  Okay.  So just -- you just want me to 19 

describe what the --  20 

JUDGE WEDEKIND:  It --  21 

MR. DAWSON:  -- testimony would be?   22 

JUDGE WEDEKIND:  -- right.  That's fine -- 23 

MR. DAWSON:  Okay.  Let me make sure I have no further --  24 

JUDGE WEDEKIND:  Any objection?   25 
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MS. DEMIROK:  No objection.  1 

JUDGE WEDEKIND:  Okay.  2 

MR. DAWSON:  Okay.  And I have no further questions for 3 

Mr. Vaivao.   4 

JUDGE WEDEKIND:  Okay.  Why don't we -- you want to do the 5 

cross first before, I mean the --  6 

MR. DAWSON:  Yeah --  7 

JUDGE WEDEKIND:  Okay.   8 

MR. DAWSON:  -- that's fine, Your Honor.  Thank you.   9 

JUDGE WEDEKIND:  Sure.   10 

THE COURT REPORTER:  And you're saying just his testimony 11 

today?   12 

JUDGE WEDEKIND:  His testimony today about the -- from the 13 

very first question about wage increases --  14 

THE COURT REPORTER:  Okay.   15 

JUDGE WEDEKIND:  -- will be stricken.   16 

CROSS-EXAMINATION 17 

Q BY MS. DEMIROK:  Hi, Mr. Vaivao.   18 

A Hi. 19 

Q So you testified just earlier about how employees were 20 

approaching you with some concerns about being approached?   21 

A Yes.   22 

Q And you said it was they -- their concerns were because 23 

they were being given a hard time?   24 

A There was a number of --  25 

JA 966

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 234 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

929 

MR. DAWSON:  Objection.   1 

THE WITNESS:  -- issues.   2 

MR. DAWSON:  I believe that his testimony went beyond 3 

being given a hard time.  I think there was a substantial 4 

amount of testimony about particular complaints.   5 

MS. DEMIROK:  I can ask more questions.   6 

JUDGE WEDEKIND:  Yeah, this is cross.  I'm going to allow 7 

some leeway.  If there were more reasons that's fine.  You can 8 

do that on redirect.  Overruled.   9 

Q BY MS. DEMIROK:  So you testified that these employees 10 

were being given a hard time by --  11 

A Well I testified that he named two forklifters that were 12 

throwing pens.  There was other forklifters that he mentioned 13 

that he didn't particularly say throwing pens but you know 14 

giving them a hard time as far as you know not you know doing 15 

the replenishment that he needs.   16 

Q Did you ever suggest to them that they should fill out a 17 

harassment complaint? 18 

A I -- what I did suggest is that for them to take it to HR.  19 

I said you're welcome to take it to HR but this associate he is 20 

close knit with a group that he wasn't comfortable of doing 21 

that.  But all the complaints that came to me I you know I 22 

would forward over to HR.   23 

Q You don't know if HR ever did an investigation into them 24 

ever do you?  25 
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A Not that I know of, no.   1 

Q And mostly these associates were concerned about I believe 2 

the financial impact the Union would have on them?  Is that 3 

right?  4 

A It was a variety of issues from hey, I'm going to lose my 5 

job.  You know there are statements out there that I'm going to 6 

lose my job if I don't sign.  There's guys throwing pens at me, 7 

can I change my break time because I just don't want -- you 8 

know these guys to approach me again, can you make these guys 9 

stop.  There was a variety of different you know different 10 

issues that they came up.   11 

Q Because they were tired of being approached, right?  12 

A Like I said it was a bunch of different times.  Some guys 13 

were tired of being approached.  Some guys you know were -- 14 

felt that hey, I already told them no and they continued to 15 

come.  You know as far as this other associate it was specific.  16 

He went to Jeff Vandawalker and then later brought it to me and 17 

said hey, I -- so and so threw pens at me.   18 

Q Do you ever see any horseplay in the warehouse?   19 

A I -- I've never seen any horseplay on the -- oh, but it 20 

happens.  I've never seen it, no.  21 

Q But it happens sometimes --  22 

A It happens.  23 

Q -- right?  Now you testified about a series of meetings 24 

that you held in the beginning of February and through 25 
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mid-February.  Is that right?  1 

A Yes. 2 

Q And those were the meetings that you conducted with 3 

Natalie Wright?   4 

A Yes.  5 

Q And I believe you testified that Unions weren't -- you 6 

didn't talk about Unions during those meetings.  Is that right?  7 

A I didn't remember.  I remember.  I didn't remember talking 8 

about any Unions but if it came up -- if it came up it did.   9 

Q So what was your specific role supposed to be in those 10 

meetings?  11 

A My specific role in those meetings were when I was 12 

approached my specific role was to make sure that of any 13 

questions about the upcoming schedule.  There was a lot.  At 14 

that time there was a lot.  I had -- I'd asked to move the 15 

start time, the start date because the date prescribed earlier 16 

was Super Bowl.  So I -- I've asked to -- so I was there to 17 

make sure that I provided any data or any information that -- 18 

the upcoming schedule.  The concern was hey, right now 19 

currently how we're doing things.  We don't see no appointments 20 

at midnight.  How are you guys going to make sure that there's 21 

appointments at midnight.  I had some data to provide to them 22 

that hey, there's going to be work for you guys.  The concern 23 

was there wasn't going to be any work for me to do to get my 24 

incentive.   25 
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Q And you said you had dozens of these meetings, right?  1 

A We had probably about ten, ten meetings or so, about that, 2 

about a dozen meetings up to that time. 3 

Q In February you also had a different kind of meeting.  4 

Isn't that right?  5 

A I'm not quite sure.  We had different types of meetings 6 

but I specifically remember that in the meetings where Natalie 7 

were based on the information that she had to provide for the 8 

associates.  In the event that Mark had meetings or any other 9 

meetings --  10 

Q And Mark was conducting meetings in February too, right?  11 

A I don't remember if Mark did.  I know he had meetings.  If 12 

he did he -- I was there.  I was present with Mark's meetings.  13 

But the meetings specifically with Natalie those were specific 14 

meetings discussing you know the issues, the -- you know the 15 

three issues.  And then like I said I was there just as to 16 

support just in case of this new 24 hour operation that 17 

we're -- you know we were going to start the following week of 18 

the 8th.   19 

Q Because at the end of February you held some Union 20 

education meetings, right?  21 

A We had some educational meetings.   22 

Q And at some of those roundtable series you did talk about 23 

Unions if the topic came up, right?   24 

A The -- like I said those were roundtables.  All right.  25 
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Those were roundtables.  It was a process, the roundtable 1 

process of -- if the follow-up process of the issues.  And that 2 

time the hotbed issue at the time was the healthcare.  And then 3 

the other one was if it pertained to you was this 24 hour 4 

operation schedule that we've never done at Shamrock before.   5 

Q And it didn't pertain to everybody did it?  6 

A The schedule didn't pertain to everybody.  All the other 7 

issues did.  8 

Q And so would it be fair to say that some of the employees 9 

that you talked with during this ten or dozen or so meetings 10 

schedule change didn't pertain to every single one of them?  Is 11 

that right?  12 

A Not every single one that was there, directly not every 13 

single one that was there.  Indirectly, yes, because now 14 

forklifters are conducting a different activity now in 15 

reference to -- it was certain forklifters were conducting a 16 

specific set of activity and other forklifters were conducting 17 

a specific set of activity.  Now it's pretty much any forklift 18 

work is done as a whole now.  So but directly affecting their 19 

schedules and the way we operate it didn't apply to everybody.   20 

Q And another purpose for these series was to bring out the 21 

big issues that were going on.  Is that right?  22 

A Big issues were the schedules, the pension, the 23 

healthcare, the compensation.  Those were the big issues.   24 

Q Because those are the issues that were raised by the 25 
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employees, right?  1 

A Those were the issues that Natalie had brought up that was 2 

raised by the employees.  And you know some of those issues you 3 

know some of that involved schedules, yes.  4 

MS. DEMIROK:  No further questions.   5 

JUDGE WEDEKIND:  Okay.  Redirect.   6 

MR. DAWSON:  Nothing.   7 

JUDGE WEDEKIND:  Okay.   8 

MR. DAWSON:  Nothing on redirect, Your Honor.   9 

JUDGE WEDEKIND:  All right.  Thank you very much.  Thanks 10 

for your testimony.   11 

THE WITNESS:  Oh, see you guys -- if you guys have an 12 

opportunity to check us out we're going to be out at the Civic 13 

Plaza today all day.   14 

JUDGE WEDEKIND:  Oh, really?  Yeah, like what do you have 15 

going on?   16 

THE WITNESS:  The food expo.   17 

JUDGE WEDEKIND:  A food expo.  Okay.   18 

MS. DEMIROK:  Oh, it's a food show.   19 

MR. DAWSON:  A little unsolicited plug there.  I don't 20 

know how that -- that was --  21 

MS. DEMIROK:  You don't run any businesses --  22 

MR. DAWSON:  -- ice job, Ivan.   23 

MS. DEMIROK:  -- so you're --  24 

MR. DAWSON:  Yeah, right.   25 
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MS. DEMIROK:  -- okay.   1 

MR. DAWSON:  Yeah.   2 

MS. DEMIROK:  We only sell  3 

THE WITNESS:  Am I --  4 

MS. DEMIROK:  -- to the businesses --  5 

THE WITNESS:  -- am I good?   6 

MR. DAWSON:  Yeah.   7 

MS. DEMIROK:  -- but --  8 

THE WITNESS:  Am I good to head back to the -- well I'm 9 

going to be down there so --  10 

MR. DAWSON:  Yeah.   11 

THE WITNESS:  -- if you're going to eventually -- you're 12 

going to call me back and --  13 

MS. INESTA:  Please.  We don't --  14 

MR. DAWSON:  No --  15 

MS. INESTA:  -- need to call him back.   16 

MS. DEMIROK:  No.   17 

MR. DAWSON:  No --  18 

MS. INESTA:  We have --  19 

MR. DAWSON:  -- no, I don't think -- unless I guess I 20 

shouldn't say that.    21 

MS. DEMIROK:  No.   22 

MR. DAWSON:  All right.   23 

JUDGE WEDEKIND:  All right.  Off the record for a second.   24 

(Off the record at 9:57 a.m.) 25 
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MR. DAWSON:  Your Honor, in the -- in the nature of a -- 1 

of an offer of proof on the -- on the wage increases, which are 2 

-- are mentioned in complaint paragraph C on page 15, Mr. 3 

Vaivao would have testified that wage increases were granted to 4 

throwers, returns, will call and sanitation.  That the throwers 5 

were granted a wage increase because of the change in operation 6 

-- excuse, sorry, the change in the operation that required 7 

throwers to break pallets down, which resulted in them handling 8 

as much as 1500 pieces more a day, not an overall increase in 9 

the throughput, but just in the handling. 10 

Sanitation will call and returns they were having trouble 11 

recruiting to fill those positions, also having trouble 12 

retaining people in those positions because after one year 13 

they're eligible to bid out.  Those positions were paid between 14 

$10.00 and $12.00 an hour, other positions were paid between 15 

$20.00 and $28.00 an hour, so people would bid out as soon as 16 

they get their year and they were incurring substantial 17 

retraining costs.  Their -- their, you know, for lack of a 18 

better term, eyes were opened when because of the -- the 19 

difficulty recruiting they hired a temp service to fill those 20 

positions and the temp service was paying a rate of $14.00 an 21 

hour, which is hiring than what they were paying Shamrock 22 

associates and so Shamrock matched the $14.00 an hour rate.   23 

That -- that rate increase was -- was a bit more than the 24 

company could absorb on sanitation, so in truth, will call and 25 
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returns got the $14.00 an hour, sanitation went to 11.50.  And 1 

that would have -- and that there was no knowledge on the part 2 

of the company as to whether any of these -- individuals were 3 

in the scope of the Union's organizing effort, or whether or 4 

not they support it. 5 

JUDGE WEDEKIND:  Okay.  Thank you. 6 

MR. DAWSON:  And that would've been the testimony.  7 

MS. DEMIROK:  Can we have a quick recess before I respond? 8 

JUDGE WEDEKIND:  Sure. 9 

MS. DEMIROK:  Just -- 10 

JUDGE WEDEKIND:  Okay. 11 

MS. DEMIROK:  -- five minutes? 12 

JUDGE WEDEKIND:  All right.  Tell me, how long? 13 

MS. DEMIROK:  Five minutes. 14 

JUDGE WEDEKIND:  Five minutes, okay, sure let's go off the 15 

record.        16 

MR. DAWSON:  Sure, that gives me a chance to call. 17 

(Off the record at 10:01 a.m.) 18 

JUDGE WEDEKIND:  Any response? 19 

MS. DEMIROK:  We would just object for the same reasons 20 

that we objected to the testimony in the first place. 21 

JUDGE WEDEKIND:  Okay.  Okay.  Anything else? 22 

MR. DAWSON:  No, Your Honor.   23 

JUDGE WEDEKIND:  All right.  Are you ready with your -- 24 

next witness or are we waiting? 25 
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MR. DAWSON:  Not quite, yeah, we're -- we -- but we should 1 

be, you know, momentarily.   2 

JUDGE WEDEKIND:  I guess we'll just go back off the 3 

record. 4 

 (Off the record at 10:12 a.m.) 5 

JUDGE WEDEKIND:  Good afternoon, you may have a seat. 6 

THE WITNESS:  Thank you. 7 

JUDGE WEDEKIND:  All set? 8 

MS. DEMIROK:  Yes. 9 

JUDGE WEDEKIND:  Okay.  Back on the record.  All right.  10 

Next witness? 11 

MS. INESTA:  Good morning, Your Honor, Respondent would 12 

like to call Dave Garcia. 13 

JUDGE WEDEKIND:  All right.  Mr. Garcia, could you raise 14 

your right hand for me? 15 

Whereupon, 16 

DAVID GARCIA 17 

having been duly sworn, was called as a witness herein and was 18 

examined and testified as follows: 19 

THE WITNESS:  I do. 20 

JUDGE WEDEKIND:  Thank you very much.  Please say your 21 

name and spell it for us? 22 

THE WITNESS:  David Garcia, D-A-V-I-D, and then, G-A-R-C-23 

I-A. 24 

JUDGE WEDEKIND:  Great, thank you. 25 
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DIRECT EXAMINATION 1 

Q BY MS. INESTA:  Good morning, Mr. Garcia? 2 

A Good morning. 3 

Q As you know, my name is Nancy Inesta and I represent 4 

Respondent Shamrock Foods in with respect to these -- this -- 5 

these actions. 6 

A Okay. 7 

Q Okay.  Can you tell me, what position do you hold at 8 

Shamrock? 9 

A I'm a inbound supervisor. 10 

Q Okay.  And what are your responsibilities as the inbound 11 

supervisor? 12 

A I supervise receivers brining in trucks to unload and 13 

fork-lifters that forklift throughout the warehouse. 14 

Q Okay.  And are there, other than the receivers and the 15 

forklift drivers, are there any other groups of employees that 16 

you supervise? 17 

A No, not on a daily basis, no. 18 

Q Okay.  And in your role do you -- do you prepare the work 19 

schedule for employees? 20 

A No, no I don't. 21 

Q Okay.  Who does prepare the work schedule? 22 

A The first shift supervisor does. 23 

Q Okay.  And who would that be? 24 

A Richard Gomez. 25 
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Q And in your role as a manager do you assign forklifts to 1 

employees? 2 

A No, I don't. 3 

Q Okay.  And how are forklifts assigned to employees on 4 

shifts?  5 

A That I do not know.  I -- I started my inbound duties in 6 

February, at that point -- fork-lifters already had forklifts 7 

assigned to them. 8 

Q Okay.  And do forklift drivers use the same forklift every 9 

time they work? 10 

A No. 11 

Q And why not? 12 

A Because of the -- sometimes there's issues with broken 13 

equipment. 14 

Q Uh-huh. 15 

A Sometimes there's carryover from different shifts that 16 

already have that forklift assigned and their shifts are not 17 

over.  And for maintenance purposes sometimes the maintenance 18 

people take the forklifts out of service so they can 19 

maintenance them 20 

Q Okay.  And when you said the -- can you explain more about 21 

the shifts carrying over; how -- how long is the standard shift 22 

for forklift drivers? 23 

A Can you -- can you repeat that please? 24 

Q How long does -- what is the standard -- 25 
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A Okay. 1 

Q -- shift for a forklift supervisor?  2 

A It's -- basically eight to eight -- eight and a half 3 

hours. 4 

Q Okay.  And what does it depend on? 5 

A Depends on the workload. 6 

Q Okay.   7 

A The -- the shifts are scheduled for 8:00 to 8:30 -- or 8 

eight to eight and a half hours, but with the workload that we 9 

have sometimes we ask, or guys volunteer, to stay over and help 10 

out. 11 

Q Okay.  And how does that impact what forklifts are 12 

assigned -- 13 

A Well, say -- 14 

Q -- to other employees. 15 

A -- say fork-lifter A had forklift number 24 and his shift 16 

got extended and fork-lifter B is assigned to that forklift in 17 

the second shift, well if fork-lifter A stays two hours later, 18 

fork-lifter B has to get an alternative forklift at that point. 19 

Q Okay.  And is -- does -- how frequently does that happen? 20 

A It depends on the business, I mean, during the summertime 21 

there's no schools, were not very bust, but in season with 22 

snowbirds, Cactus League we -- we get pretty busy. 23 

Q Okay.  And so during those times its frequent that you 24 

would not be assigned the same forklift? 25 
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A I'm sorry? 1 

Q So during those busy times it's pretty -- you -- it's 2 

pretty frequent that you are not -- a fork-lifter would not be 3 

assigned the same forklift. 4 

A That's correct.   5 

Q Okay.  Are forklifts numbered? 6 

A Forklifts have numbers on them. 7 

Q Other than the number is there any way to distinguish one 8 

forklift from another? 9 

A No. 10 

Q Are forklifts -- are there different types of forklifts? 11 

A We have two separate types of forklifts. 12 

Q Okay.  And -- 13 

A Yes. 14 

Q -- how are they different? 15 

A The makers. 16 

Q Okay.  Is there any reason why a particular fork-lifter 17 

has to get one maker or another? 18 

A No. 19 

Q They could get assigned either? 20 

A Yes. 21 

Q Have you memorized the forklift numbers for the -- for -- 22 

for your forklift drivers? 23 

A No. 24 

Q Okay.  Are you familiar with Mr. Mario Lermer -- Lerma? 25 

JA 980

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 248 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

943 

A Am I familiar with Mr. Lerma? 1 

Q Uh-huh. 2 

A yes. 3 

Q Is he someone that works on your shift? 4 

A Yes. 5 

Q And how long have you worked with Mr. Lerma on this shift? 6 

A About seven months. 7 

Q Okay.  As you sit here today do you know the number of the 8 

forklift that he generally gets? 9 

A No, I don't. 10 

Q Okay.  Do you know what -- what brand of forklift, if any, 11 

he prefers? 12 

A No, I do not. 13 

Q Okay.  Is there any way to tell other than the number or 14 

the brand whether any particular forklift is assigned to any 15 

particular forklift -- 16 

A No. 17 

Q -- employee? 18 

A No. 19 

Q On -- are employees allowed to leave private belongings on 20 

their forklift? 21 

A We -- they do it on their -- at their own risk because we 22 

have advised them that articles, personal articles, private 23 

articles, tend to disappear from them when they're sitting by 24 

themselves. 25 

JA 981

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 249 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

944 

Q Uh-huh. 1 

A So -- 2 

Q So -- 3 

A -- are they allowed?  I guess the answer is yes, but we 4 

ask them not to due to the fact that we do have theft issues 5 

every once in awhile. 6 

Q Okay.  Is the forklift a private location, anywhere on the 7 

forklift that's a private space? 8 

A No, you -- you can see the whole forklift just standing 9 

right next to it -- 10 

Q Is there any -- 11 

A -- without any -- compartment or doors that you have to 12 

open. 13 

Q -- is there anywhere on the fork -- forklift that's a -- 14 

like a secure location for employees to leave their stuff? 15 

A Can you repeat that again? 16 

Q Is there anywhere on the forklift that is a secure 17 

location -- 18 

A No. 19 

Q -- on the forklift to leave -- 20 

A No, not at all. 21 

Q -- your stuff?  And are employees provided with lockers to 22 

put their personal belongings? 23 

A Yes, they are. 24 

Q Does Shamrock provide clipboards to associates? 25 

JA 982

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 250 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

945 

A I'm sorry, can you repeat that? 1 

Q Yeah, does Shamrock provide clipboards to associates? 2 

A Yes, they do. 3 

Q Okay.  Does Shamrock provide clipboards to all associates? 4 

A Everyone that asks for a clipboard gets a clipboard, yes. 5 

Q Have you personally ever received a request from and 6 

associate for a clipboard? 7 

A Oh, yes, of course. 8 

Q And are you aware that the -- a clipboard was provided to 9 

an associate that requested a clipboard? 10 

A Yes. 11 

Q And what do clipboards look like? 12 

A Clipboards are pretty standard, they're basically the size 13 

of a legal paper, such as this.  And at the top there's a clip, 14 

you press down on it and it opens up, put your paper in and 15 

you'll release the clip, it -- it holds the paper. 16 

Q Do you recall on -- on -- in May, anytime, having a 17 

conversation with Mr. Lerma regarding a clipboard? 18 

A Yes. 19 

Q Okay.  And do you remember what happened, have you -- do 20 

you remember having more than one conversation with Mr. Lerma 21 

about a clipboard? 22 

A About the clipboard, once. 23 

Q Okay.  And do -- what -- do you remember what day, the 24 

date of the conversation? 25 
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A No, I do -- do not recall the date. 1 

Q Okay.  Do you remember the month that the conversation 2 

took place? 3 

A I do not remember the month. 4 

Q Okay.  And do you recall what happened that resulted in 5 

that conversation? 6 

A The conversation was -- resulted in -- 7 

MS. OVIEDO:  Objection.  Foundation. 8 

JUDGE WEDEKIND:  Foundation, okay, what's missing? 9 

MS. OVIEDO:  He said that he doesn't remember when or 10 

anything. 11 

JUDGE WEDEKIND:  Well, that's -- 12 

THE WITNESS:  Every day's almost the same at Shamrock. 13 

JUDGE WEDEKIND:  -- okay.  I -- overruled. 14 

Q BY MS. INESTA:  Okay.  Do you remember what happened that 15 

resulted in the conversation -- the conversation you had with 16 

Mr. Lerma regarding the clipboard? 17 

A Yes. 18 

Q And -- and what had happened that day? 19 

A Mr. Lerma was on break, his clipboard was on the fork -- a 20 

Shamrock owned forklift, on the -- on the clipboard was his 21 

copy of that night's schedule. 22 

Q Uh-huh. 23 

A I looked at the schedule, I was reviewing it, possibly 24 

having to tweak it and Mr. Lerma saw me looking at his -- at 25 
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the clipboard. 1 

Q When you -- so how did you know -- I'm sorry, strike that.  2 

What was the reason that you were looking at the schedule? 3 

A Well, on a nightly basis I have to shuffle my guys around 4 

depending on what areas are heavier than others that -- I might 5 

assign a guy to an aisle that's not very busy at that point and 6 

another is pretty much overloaded, so I need to shuffle my guys 7 

during the night, sometimes two or three times at night.  So 8 

looking at the schedule I'm kind of trying to stay ahead of the 9 

game by saying all right, I'll -- I'll move this guy over here 10 

because he's overloaded with work and that's why -- that's why 11 

I -- I move guys around according to where the work is. 12 

Q Okay.  And how often do you generally do this throughout 13 

the night? 14 

A Probably about two or three times a night. 15 

Q Okay.  And when you picked up the clipboard did you know 16 

that it was Mr. Lerma's -- 17 

A I didn't know who -- 18 

Q -- clipboard? 19 

A -- I didn't know whose it was. 20 

Q Okay.  And what caused you to pick up that -- that 21 

clipboard? 22 

A Because I had to look at -- I had -- I wanted to look at a 23 

schedule to see where I needed to tweak and move around guys. 24 

Q Okay.  And -- and where exactly was the clipboard prior -- 25 
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did you pick up the clipboard? 1 

A Did I pick up the clipboard?  Yes. 2 

Q Okay.  And what -- where was it that you picked it up 3 

from? 4 

A Well, if you -- visualize a forklift there's an entrance 5 

here just like where I'm sitting, with the forks out here, the 6 

clipboard was laying just on top of the forklift just like 7 

this. 8 

Q Okay.   9 

A In plain sight.  There wasn't a jacket, there wasn't 10 

anything on top of it, that's it, that's what --  11 

Q Was -- and could you see what -- what the top page was 12 

that was clipped to the clipboard? 13 

A The -- my schedule. 14 

Q Okay.  And did you look at any other documents in that 15 

clipboard? 16 

A I don't even know if there was any -- other documents on 17 

the clipboard. 18 

Q And did -- do you carry a clipboard around? 19 

A No, I don't carry a clipboard. 20 

Q Okay.  Are schedules posted anywhere? 21 

A Schedules are posted -- there's a schedule posted on an 22 

area we call a cross dock, yes. 23 

Q Okay.  And where you that you picked up the clipboard? 24 

A I was completely on the other side of the fork -- I'm 25 
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sorry, the warehouse, completely on the other side of the 1 

warehouse. 2 

Q Okay.  And where was the forklift parked that you saw the 3 

schedule on that you picked it up? 4 

A It was parked on the south end, just the very south end of 5 

the warehouse. 6 

Q Okay.  And where there other forklifts parked there? 7 

A Yes, there were other forklifts there. 8 

Q Did you see any other clipboards with schedules on them? 9 

A No. 10 

Q Do you also have access to the schedule on a computer? 11 

A Yes, I do. 12 

Q And where would you have gone to get the information off 13 

of the computer? 14 

A At my desk. 15 

Q Okay.  And where is your desk located? 16 

A My -- my desk was even further away than where the 17 

schedule was posted, it -- so if I wanted to look at it you'd 18 

have to even walk even further than I was. 19 

Q Okay.  And when you -- did you have to move anything in 20 

order to pick up the clipboard? 21 

A No, not -- not at all. 22 

Q Do you remember seeing anything there when you picked up 23 

the clipboard? 24 

A Nothing. 25 
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Q Okay.   1 

A Nothing but several forklifts there, a copy of the 2 

schedule that I needed to tweak and that was it. 3 

Q Okay.  And how long did you look at the schedule? 4 

A Probably about 30 seconds, 45 seconds. 5 

Q Okay.  And did Mr. Lerma talk to you about your picking up 6 

the clipboard? 7 

A Yes. 8 

Q And how did that happen? 9 

A He was coming around the corner out of the bathroom and he 10 

asked me what I was doing and I -- I told him that I was 11 

looking at tonight's schedule because I had to possible move 12 

some -- shuffle some guys around. 13 

Q Okay.  Did you say anything else to him? 14 

A That was it. 15 

Q Did he say anything else to you? 16 

A No, he just -- just okay. 17 

Q Okay.  And did you have any other conversations with him 18 

that day regarding your looking at the clipboard? 19 

A No. 20 

Q Did you have any other conversations with him on any other 21 

day regarding your looking at the clipboard? 22 

A The schedule? 23 

Q The -- or the schedule, about that -- 24 

A No. 25 
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Q -- incident? 1 

A No.  No. 2 

Q Did the clipboard have anything marked on it with Mr. 3 

Lerma's name? 4 

A No, not at all, I -- not that I could see anyway. 5 

Q Okay.   6 

A I mean, I didn't turn the clipboard over, I didn't shuffle 7 

through it I looked at the schedule I -- it could've been 8 

anybody's clipboard and forklift for that matter. 9 

Q Okay.  Did the clipboard have any notation on it that said 10 

private or anything like that? 11 

A Not -- none whatsoever, it was just a generic Shamrock 12 

issued, given clipboard. 13 

Q Okay.  Are you -- are you sure it was Shamrock issued? 14 

A I'm pretty sure it was, yes. 15 

Q Okay.   16 

A They -- guys ask for clipboards all the time and the 17 

company provides them to -- to assist them in holding their 18 

papers together. 19 

Q Okay.  Did you ever tell Mr. Lerma that you were looking 20 

at his clipboard because you were looking for Union cards? 21 

A No. 22 

Q Did you ever tell Mr. Lerma that you had -- that with 23 

respect to the Union you were on -- you had been on both sides 24 

of the fence? 25 
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A I don't specifically tell -- remember telling Lerma that, 1 

but I -- I -- I have given my opinion to people that have asked 2 

me.  And I -- I guess in conclusion I've asked them to do their 3 

research and make your own decisions, look for the facts 4 

there's plenty of information out -- on the web and that was 5 

it. 6 

Q Okay.  Have you used the words with those employees that 7 

you'd been on both sides of the fence? 8 

A Have I -- have I used that word? 9 

Q Have you sent -- have you said something -- have you said 10 

that or something similar to that to employees? 11 

A When they come and ask me for my opinion and it's strictly 12 

my opinion? 13 

Q Uh-huh. 14 

A I have. 15 

Q Okay.  Did you ever tell Mr. Lerma that you door was 16 

always open? 17 

A That's pretty much a company policy our -- that we have an 18 

open door policy? 19 

Q Uh-huh. 20 

A Yes, -- I'm sure I have, I've said it to countless guys.  21 

Q Okay.   22 

A I mean, they could see the owner of the company if they -- 23 

if they'd like and make a schedule -- make an appointment. 24 

Q In connection with -- or during your conversation about 25 
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the clipboard did you tell him that your door was always open? 1 

A I -- don't know. 2 

Q Okay.  Are you aware of a meeting that was held by Mark 3 

Engdahl and Ivan Vaivao in anytime in May, 2015, with Mr. 4 

Lerma? 5 

A Yes. 6 

Q And how do you have information about that meeting? 7 

A Mr. Lerma actually told me. 8 

Q Okay.  And what did he tell you? 9 

MS. OVIEDO:  Objection.  Hearsay. 10 

JUDGE WEDEKIND:  What are you offering the testimony for? 11 

MS. INESTA:  I'm offering the testimony, Your Honor, 12 

because -- well, let me go -- let me start backwards through 13 

foundation and then I think it'll be more clear. 14 

JUDGE WEDEKIND:  Okay. 15 

MS. INESTA:  Okay. 16 

JUDGE WEDEKIND:  Well --  17 

Q BY MS. INESTA:  Did -- you said that you did learn about a 18 

meeting that was held between Mr. Engdahl and Mr. Lerma and 19 

Ivan Vaivao; is that correct? 20 

A Yes. 21 

Q Okay.  Did Mr. Vaivao ever talk to you about that meeting?   22 

A Never. 23 

Q Prior to holding the meeting did -- prior to holding the 24 

meeting did Mr. Vaivao tell you that the meeting was going to 25 
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be conducted? 1 

A No. 2 

Q After your understanding of when the meeting took place, 3 

did Mr. Vaivao ever talk to you about what had happened at the 4 

meeting? 5 

A No. 6 

Q Did Mr. Mark Engdahl, prior to your understanding of when 7 

the meeting took place, ever talk to you about having the 8 

meeting? 9 

A No. 10 

Q After your understanding of when the meeting took place, 11 

did Mr. Engdahl ever talk to you about what happened at the 12 

meeting? 13 

A No. 14 

Q Are you aware of where the meeting took place? 15 

A I have no idea. 16 

Q Anything that you knew about the meeting -- how did you 17 

learn about -- oh, sorry.  I'm going to strike that. 18 

How did you learn that the meeting took place? 19 

A Well, Mr. Lerma informed me that there was a meeting 20 

between him and -- 21 

MS. OVIEDO:  Objection. 22 

JUDGE WEDEKIND:  What's the objection? 23 

MS. OVIEDO:  Hearsay. 24 

MS. INESTA:  It's not -- 25 
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JUDGE WEDEKIND:  But we know there was a meeting.   1 

I assume this is just -- you're going to -- 2 

MS. INESTA:  Yeah. 3 

JUDGE WEDEKIND:  -- have the conversation described? 4 

MS. INESTA:  Yes, Your Honor. 5 

JUDGE WEDEKIND:  Overruled. 6 

THE WITNESS:  So Mr. Lerma said that he had a meeting with 7 

Mr. Engdahl and Mr. Vaivao and he told me that he was just 8 

going to put his head down, do his job, and go home.  And 9 

that's all we discussed about the meeting. 10 

I said, "Okay."  End of conversation.  I walk away, go 11 

back to work.  That was the end of it. 12 

Q BY MS. INESTA:  Did you say -- did he say anything else 13 

other than that about the meeting? 14 

A That's all he said. 15 

Q Do you -- as you sit here today, do you know what the 16 

meeting was about? 17 

A Not a word. 18 

Q Did you ever say to Mr. Lerma, "Dude, it's not worth all 19 

this other bullshit?" 20 

A No. 21 

Q Did you ever say anything like that?  "It's not worth it," 22 

"It's not worth all this stuff," anything? 23 

A No. 24 

MS. INESTA:  I have no more questions at this time, Your 25 
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Honor. 1 

JUDGE WEDEKIND:  Cross? 2 

MS. OVIEDO:  Can we take a five-minute recess before we do 3 

cross? 4 

JUDGE WEDEKIND:  Sure.  Off the record. 5 

(Off the record at 10:54 a.m.) 6 

JUDGE WEDEKIND:  General Counsel? 7 

CROSS-EXAMINATION 8 

Q BY MS. OVIEDO:  Mr. Garcia, how long did you work for the 9 

company? 10 

A Twenty-seven years. 11 

Q And how long have you been inbound supervisor?   12 

A About seven months. 13 

Q And prior to that, what positions did you hold? 14 

A Prior to that I was inbound supervisor.  Oh.  I'm sorry.  15 

Outbound. 16 

Q And how long did you hold that position? 17 

A Probably about a year and a half. 18 

Q And how long have you known Mr. Lerma? 19 

A I've known Mr. Lerma for several years.  Probably about 20 

six maybe. 21 

Q Do you currently have a regular schedule? 22 

A Do I have a regular schedule.  Can you elaborate a little 23 

bit more on that? 24 

MS. INESTA:  Objection, Your -- 25 
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Q BY MS. OVIEDO:  What's your schedule like right now? 1 

A Oh, do I have a schedule. 2 

MS. INESTA:  Objection. 3 

JUDGE WEDEKIND:  Hold on just --  4 

THE WITNESS:  Okay.  Yeah. 5 

JUDGE WEDEKIND:  Hold on.  Hold on. 6 

MS. INESTA:  I'm just going to go as to relevance. 7 

JUDGE WEDEKIND:  It's cross-examination.  Overruled.   8 

Go ahead. 9 

THE WITNESS:  Do I have a regular schedule? 10 

Q BY MS. OVIEDO:  Yeah. 11 

A Yes. 12 

Q What is that regular schedule? 13 

A My schedule is Monday through Friday, 2:00 p.m. to 10:00, 14 

10:30, 11:00. 15 

Q And, I'm sorry.  What were the hours? 16 

A 2:00 p.m. to 10:00, 10:30, 11:00. 17 

Q Did you know Mr. Lerma's regular schedule? 18 

A Do I do his schedule? 19 

Q No.  Do you know his schedule?  Are you familiar with his 20 

schedule? 21 

A Mr. Lerma works Sunday, Monday, Tuesday, off Wednesday, 22 

works Thursday, works Friday. 23 

Q Okay.  So how many days a week do you see him? 24 

A I'm sorry? 25 
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Q How many days a week do you see him? 1 

A I see him basically every day that he's there. 2 

Q Every day that he's there.  And do you know who drives 3 

forklift number C-18? 4 

A No, I don't. 5 

Q And besides the reasons that you stated, such as broken 6 

equipment and maintenance and that sort of thing, do 7 

forklifters usually stick to the same forklift? 8 

A Besides that?  Yes. 9 

Q In fact, most of the time forklifters use the same 10 

forklift, don't they? 11 

A When they're available, yes. 12 

Q How many people do you supervise? 13 

A Pardon me? 14 

Q How many people do you supervise? 15 

A Roughly 25. 16 

Q Do you know which forklifts are assigned to them? 17 

A No, I do not.  No. 18 

JUDGE WEDEKIND:  Are those 25 -- are they all forklift 19 

drivers? 20 

THE WITNESS:  No. 21 

JUDGE WEDEKIND:  How many are forklift drivers? 22 

THE WITNESS:  About 13 or 14. 23 

Q BY MS. OVIEDO:  You can often recognize an employee in 24 

another aisle based on their forklift number, can't you? 25 
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A No.  Based on what aisle they are maybe, but not their 1 

forklift. 2 

Q There's a giant number on top of the forklift, isn't 3 

there? 4 

A I wouldn't say giant. 5 

Q How big would you say it is? 6 

A I would say probably the size of your fist. 7 

Q Would you take a look at GC-28(b), please? 8 

A Is this it? 9 

JUDGE WEDEKIND:  No.   10 

THE WITNESS:  I'm sorry.  What am I looking at now? 11 

Q BY MS. OVIEDO:  GC-28(b). 12 

JUDGE WEDEKIND:  Here.  I'll just give you mine. 13 

THE WITNESS:  Okay.  Okay. 14 

Q BY MS. OVIEDO:  That number up in the right -- I'm sorry  15 

-- the left-hand corner? 16 

A Yes. 17 

Q How big is that? 18 

A Again, about the size of my hand, my fist. 19 

Q Okay.  How many of -- asked the Employer for clipboards? 20 

A Countless. 21 

Q Countless? 22 

A Yes. 23 

Q Every employee? 24 

A Not every employee. 25 
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Q Almost every employee? 1 

A Almost every employee. 2 

Q Do they say "Shamrock" anywhere on them? 3 

A No. 4 

Q Does GC-28(b) accurately reflect a standard forklift -- or 5 

I'm sorry -- whatever -- I think that's a Crown forklift? 6 

A Uh-huh. 7 

Q And could you tell us, where were you standing when you 8 

looked at the clipboard? 9 

A I was standing on the south end of the warehouse. 10 

Q No.  I mean in relation to the forklift. 11 

A A little bit closer than to where I am with you. 12 

Q So how could you see that there was a schedule on the 13 

clipboard? 14 

A Because I could see a schedule on the clipboard. 15 

Q In fact, the schedule wasn't even on the clipboard, was 16 

it? 17 

A Yes, it was. 18 

Q It was behind the clipboard, wasn't it? 19 

A No. 20 

Q It wasn't clipped in the clipboard. 21 

A It was clipped on top. 22 

Q In fact, there were several articles, documents, in the 23 

clipboard, weren't there? 24 

A I have no idea. 25 
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Q You said that you could recognize employees by what aisle 1 

they're in; isn't that right? 2 

A Yes.  They also alternate -- they also -- can I explain? 3 

Q No.  You answered.  Thank you.  And that's because you 4 

know their schedules; isn't that right? 5 

A I'm sorry? 6 

Q You can recognize them because you know their schedules, 7 

right? 8 

A From their aisles? 9 

Q You know which aisles employees are going to be in because 10 

you know their schedules, right? 11 

A I have to tweak them sometimes. 12 

Q But you know what their schedules are, don't you? 13 

A Again, a forklift may be assigned to an aisle, but another 14 

forklift from another aisle may have to go to that forklift -- 15 

or to that aisle to get some product that was placed up above 16 

for his aisle. 17 

MS. OVIEDO:  Objection.  Unresponsive. 18 

THE WITNESS:  They share aisles. 19 

JUDGE WEDEKIND:  Overruled. 20 

Q BY MS. OVIEDO:  You know what employees' schedules are, 21 

don't you? 22 

A I know what aisles they're assigned to, yes. 23 

Q Okay.  And you know which forklifts are in those aisles, 24 

don't you? 25 
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A No, I don't. 1 

Q And you knew that a transportation clerk was approached by 2 

an associate regarding the union, didn't you? 3 

A No, I didn't. 4 

Q No? 5 

A No. 6 

Q And do you currently know whether or not an associate was 7 

approached -- I'm sorry.  Let me rephrase that question. 8 

You know that a transportation clerk -- today, as you sit 9 

here, you know that a transportation clerk was approached by an 10 

associate regarding the union, don't you? 11 

A No, I do not. 12 

Q The clipboard was facing the driver's seat, wasn't it? 13 

A The clipboard was facing the driver's seat -- I don't 14 

remember that. 15 

Q No? 16 

A I don't know.  I don't remember.  Clipboard was right on 17 

top of the forklift.  Whether it was upside down -- it was 18 

right side up, because that's how I noticed the schedule and 19 

that's how I looked at the schedule.  Was it standing up, up 20 

and down?  No.  It was laying flat.  Schedule exposed. 21 

Q So how then did you see it?  You just said you were this 22 

distance away from -- 23 

A I -- I mean, I could see -- 24 

Q Let the record reflect that the witness is about -- 25 
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A Maybe -- I saw the schedule. 1 

Q -- six feet, ten feet -- 2 

A Yeah. 3 

Q The clipboard was laying face down -- I'm sorry. 4 

A Face up. 5 

Q Flat? 6 

A Yes. 7 

Q Okay? 8 

A Okay. 9 

Q And from where you sit here, can you see what's -- 10 

A I can't see what's -- 11 

Q -- right on the table? 12 

A -- on there.  I see there's writing on there. 13 

Q Okay. 14 

A I had just distributed the schedule.  I know what the 15 

schedule looked like.  What he had on top of his clipboard was 16 

the schedule. 17 

Q You just distributed it, so you knew what it was, right?  18 

You knew what the schedule was for that day? 19 

A But, again, I tweaked -- I tweaked the schedule throughout 20 

the night depending on workloads. 21 

Q And you didn't retain a copy of the schedule yourself, 22 

even though you just distributed it? 23 

A No. 24 

Q You didn't? 25 
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A No. 1 

Q You didn't keep a copy for yourself? 2 

A I didn't keep -- I didn't have a copy on me. 3 

Q Okay.  And the only reason you stopped looking at the 4 

clipboard was because Mr. Lerma came out and asked you what you 5 

were doing with his clipboard; isn't that right? 6 

A No. 7 

Q He didn't come out and ask you what you were doing with 8 

his clipboard? 9 

A He asked me, yes.  Did I put it down then?  I finished 10 

looking at it.  In my mind I knew what I had to do to move my 11 

men around. 12 

Q Do you often drive a tugger? 13 

A I drive a tugger every once in a while, yes. 14 

Q Every once in a while?  How often? 15 

A Sixty percent of the time. 16 

Q Were you driving a tugger that day? 17 

A I don't recall.     18 

MS. OVIEDO:  Pass the witness. 19 

JUDGE WEDEKIND:  Any redirect? 20 

MS. INESTA:  No more questions, Your Honor. 21 

JUDGE WEDEKIND:  Okay.  Thank you very much, Mr. Garcia.  22 

Thanks for your testimony. 23 

THE WITNESS:  Okay.  All right. 24 

JUDGE WEDEKIND:  Please don't discuss your testimony with 25 

JA 1002

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 270 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

965 

any other witness or potential witness until this proceeding's 1 

over.  Hopefully by the end of the day. 2 

Off the record. 3 

(Off the record at 11:15 a.m.) 4 

JUDGE WEDEKIND:  Okay.  Back on the record.   5 

All right.  Next witness? 6 

MR. DAWSON:  Your Honor, the Respondent calls Art Manning 7 

to the stand. 8 

JUDGE WEDEKIND:  Mr. Manning?  Raise your right hand, 9 

please? 10 

Whereupon, 11 

ARTHUR MANNING 12 

having been duly sworn, was called as a witness herein and was 13 

examined and testified as follows:  14 

JUDGE WEDEKIND:  Thank you very much.  Please state your 15 

name and spell it for us. 16 

THE WITNESS:  Arthur Jerry Manning.  A-R-T-H-U-R J-E-R-R-Y 17 

M-A-N-N-I-N-G. 18 

JUDGE WEDEKIND:  Great.  Thank you very much. 19 

DIRECT EXAMINATION 20 

Q BY MR. DAWSON:  Good morning, Art.  Art, are you employed? 21 

A Yes, I am. 22 

Q Where are you employed? 23 

A Shamrock Foods. 24 

Q And what is your current position? 25 
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A Dock captain. 1 

Q How long have you been at Shamrock? 2 

A This time, eight years. 3 

Q Okay.  And were you there previously? 4 

A Yes, I have (sic). 5 

Q And when was that? 6 

A I started in 1984, and I left in '94. 7 

Q Okay. 8 

A And then I came back -- 9 

Q And you've been there -- 10 

A -- in 2007. 11 

Q Okay.  You were there continuously since 2007? 12 

A Yes. 13 

Q And have you been a dock captain during that entire 14 

period? 15 

A These eight years? 16 

Q Correct. 17 

A For the first year I was an order selector, and then I 18 

became a dock captain. 19 

Q Art, are you familiar with Shamrock's open door policy? 20 

A Yes, I do (sic). 21 

Q Have you ever taken advantage of the open door policy? 22 

A Yes, I have. 23 

Q And under the open door policy have you been asked for 24 

feedback from managers on workplace issues? 25 
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A Yes, I have. 1 

Q And have they acted upon your feedback? 2 

A Yes, they have. 3 

Q Is this a new policy? 4 

A It's been there as long as I know of. 5 

Q And does that include your prior service, before -- 6 

A Yes. 7 

Q -- 1994? 8 

A Yes. 9 

Q Art, I'm going to hand you what's been admitted as General 10 

Counsel Exhibit 1-G and ask you to look at page -- I'm sorry -- 11 

page 9, the allegation labeled J.  That allegation says that 12 

you conducted surveillance on behalf of Shamrock at a meeting 13 

at Denny's by I-17 and Thomas (phonetic).  Do you see that 14 

allegation? 15 

A Yes, I do. 16 

Q Okay.  And that's dated January 28th? 17 

A Yes, it does (sic). 18 

Q Do you recall a meeting at Denny's around that time frame? 19 

A Yes, I do. 20 

Q And what do you recall about that meeting? 21 

A I was asked by a couple employees at Shamrock that -- 22 

would I go to the meeting at Denny's.  And I said, "We'll see, 23 

because I might not get off early enough to go." 24 

Q Did you know at that point what the meeting was about? 25 
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A No, I didn't. 1 

Q Okay.  Did you have an idea it had something to do with 2 

work? 3 

A Yes. 4 

Q Had you had any prior meetings concerning work issues off-5 

site? 6 

A Yes, I have. 7 

Q Who were those meetings with? 8 

A Steve Phipps. 9 

Q And what did you and Mr. Phipps discuss? 10 

A We talked about the issues at Shamrock. 11 

Q By "the issues" you mean -- 12 

A Some of the things that the employees was bringing up that 13 

they felt that it was a need to change. 14 

Q Were these meetings scheduled by you or by Mr. Phipps? 15 

A Phipps. 16 

Q So did you ultimately attend the meeting at Denny's? 17 

A Yes, I did. 18 

Q All right.  And what happened when you attended the 19 

meeting? 20 

A When I got to Denny's, I went -- I came up to Denny's and 21 

went inside.  And as you go into Denny's, you got this little 22 

lobby and then you go in and there's a first table.  And then 23 

on the right-hand side you have the long whip-around. 24 

So I went there and I sat down, and just waiting and 25 
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looking and waiting and looking.  I sit there for about maybe 1 

half an hour, 45 minutes, and nobody showed up.   2 

And I said, "Oh, this is just a hoax.  They're just 3 

messing with me," because we do things like that at work. 4 

So I got up to leave, and as I got up and opened the door, 5 

there's a walkway that goes down past two rails.  There was an 6 

individual that was leaning on the rail and he asked me, "Hey, 7 

are you in or are you out?" 8 

Q And if I can just stop you, did you know this individual? 9 

A Joel Rodriguez. 10 

Q He's a -- was he a Shamrock employee? 11 

A Yes. 12 

Q Okay.  I'm sorry. 13 

A And he asked me, "Are you in or are you out?"   14 

And I said, "What are you talking about?" 15 

He said, "Are you in or are you out?" 16 

And I said, "What are you saying?" 17 

He said, "Are you in the union or not?" 18 

And I said, "Hell, no."  19 

And when he had said that, there was Steve and two other 20 

employees there, which had me like in a circle. 21 

Q Okay.   22 

A And once I said that, they said, "That's it."  Steve got 23 

up and they left. 24 

Q Now, when he asked you are you in or out of the union, was 25 
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that the first that you knew that that's what this meeting was 1 

about? 2 

A That is very true.  Prior to that, me and Steve had talked  3 

numerous of times about the issues of Shamrock, and not once 4 

has he mentioned union, nor did I, in those conversations. 5 

Q Now, if I can refer you a few pages in -- 6 

MR. DAWSON:  If I may approach, Your Honor?   7 

I'm sorry. I'm just going to -- force of habit. 8 

Q BY MR. DAWSON:  If I can ask you to take a look at     9 

page 12, the allegation S, that mentions that you conducted 10 

surveillance by telling employees that union had made an 11 

announcement in the break room about organizing and that you 12 

threatened employees by telling them that the company was 13 

watching their back. 14 

Did you have a conversation in that time frame with     15 

Mr. Phipps where you asked him about announcing his support for 16 

the union in the break room? 17 

A I don't remember that. 18 

Q You don't remember whether it happened or not? 19 

A Right. 20 

Q In that time frame or any other time frame did you ever 21 

tell Mr. Phipps or any other employee to watch their backs 22 

because the management was watching them? 23 

A No.  No. 24 

MR. DAWSON:  Can I just have a moment, Your Honor? 25 
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JUDGE WEDEKIND:  Sure.  Off the record. 1 

(Off the record at 11:33 a.m.) 2 

MR. DAWSON:  No further redirect. 3 

JUDGE WEDEKIND:  I'm going to ask a question.  This 4 

allegation 5-S, "Engaged in surveillance by telling employees 5 

Respondent knew which employees were organizing." 6 

Isn't that creating an impression of surveillance?  Is 7 

that what -- you know, I don't want to spend too much time on 8 

this, but which allegation -- what are you alleging there, that 9 

they engaged in surveillance or that they created the 10 

impression of surveillance? 11 

MS. DEMIROK:  I think it's that he told employees that he 12 

knew -- 13 

JUDGE WEDEKIND:  By telling employees Respondent knew 14 

which employees were organinzing -- 5-S. 15 

MS. DEMIROK:  That would be an impression, Your Honor. 16 

JUDGE WEDEKIND:  You created the impression with that.  17 

That's the allegation? 18 

MS. DEMIROK:  Yeah.  Those are the circumstances that 19 

we're alleging in the -- 20 

MR. DAWSON:  Your Honor, may I ask --  21 

JUDGE WEDEKIND:  Go ahead.  Yeah.  Sure. 22 

MR. DAWSON:  -- one follow-up question? 23 

JUDGE WEDEKIND:  Sure. 24 

Q BY MR. DAWSON:  Mr. Manning, referring back to the 25 
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conversation with Mr. Phipps concerning his announcement in the 1 

break room -- well, I guess you testified that you don't recall 2 

whether or not that conversation occurred. 3 

Do you recall -- did you ever tell Mr. Phipps that 4 

Shamrock or any management representative of Shamrock knew that 5 

he had engaged -- that he had made this announcement? 6 

A No. 7 

Q Did you ever say that to Mr. Phipps? 8 

A No. 9 

MR. DAWSON:  Nothing further, Your Honor. 10 

JUDGE WEDEKIND:  Cross? 11 

MS. DEMIROK:  I just have a few questions. 12 

CROSS-EXAMINATION 13 

Q BY MS. DEMIROK:  Hi, Mr. Manning. 14 

A Hello. 15 

Q So you just said that you had no idea what the meeting at 16 

Denny's was going to be about; is that right? 17 

A That's right. 18 

Q But you decided to go anyways, right? 19 

A Yes.  I was asked.  If I may say, there was -- this, I 20 

guess -- this was going on for many, I don't know -- there was 21 

a lot of talk on the dock about meetings and this and that, and 22 

I was asked to go to a meeting at Denny's. 23 

Q You didn't know what it was about, right? 24 

A No, I didn't. 25 
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Q But you decided to go anyways, right? 1 

A Yes. 2 

Q Even though you had no idea what it was about? 3 

A Well, I know that me and Steve had had prior meetings at 4 

Denny's and Starbucks and this and that, and I thought that's 5 

probably what it was, a meeting -- just a meeting.  I didn't 6 

know that it was going to be a union meeting or a Shamrock 7 

meeting.  I know it was just to talk. 8 

Q But it wasn't Mr. Phipps that invited you to Denny's, was 9 

it? 10 

A No.  He, he wasn't the one that told me, no. 11 

Q Now, you also said that after you told, I think it was  12 

Mr. Marez -- is that the employee that was asking if you were 13 

in or out? 14 

A No. 15 

Q Okay.  Who was that? 16 

A Rodriguez. 17 

Q Rodriguez.  Okay.  So after Mr. Rodriguez asked if you 18 

were in or out, you said -- in or out with the union, you said, 19 

"Hell, no;" is that right? 20 

A Right.  Yeah. 21 

Q And you also said that at that point Mr. Phipps got up and 22 

left, right? 23 

A Yes.  Well, what I mean by getting up, he was sitting on 24 

the rail.  He was sitting on the rail here.  Yeah.  He was on 25 
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the rail.  There was three other guys -- two other guys 1 

standing on this side, and Mr. Rodriguez was standing in front 2 

of me, me facing them, my back against Steve. 3 

Q Because you were still near the entrance of Denny's, 4 

right? 5 

A Yes. 6 

Q And so you never actually saw anyone sitting at a table, 7 

did you? 8 

A No.  But what I was told was -- by them, was that they was 9 

inside of Denny's and they walked out, which I knew was a lie, 10 

because I didn't see them walk out.  Because when I came out is 11 

when they approached me. 12 

Q Just get some clarification, when you say they said that 13 

they walked out, is this after -- this isn't when they invited 14 

you to Denny's, was it? 15 

A Yes. 16 

Q So when they invited you to Denny's they told you that 17 

they were walking out? 18 

A No.  When I was inside of Denny's, I asked them, "Where 19 

were you?"  You know, "What's going on?" 20 

They said, "Oh, we were sitting in the back, in the back 21 

of Denny's" 22 

Q Uh-huh. 23 

A -- "and we came to the front." 24 

And I told them, "That's a lie, because I didn't see you 25 
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come out." 1 

Q You had this conversation in Denny's? 2 

A Excuse me? 3 

Q You had this conversation in Denny's when you saw them? 4 

A Yeah.  Uh-huh. 5 

Q So you walk out and they say, "Oh, we were just sitting in 6 

the back and now we're walking out," and you told them, "That's 7 

a lie"? 8 

A I told them I didn't see them walk out, that that's a lie.  9 

And I didn't. 10 

Q And this conversation happened at Denny's. 11 

A And this conversation happened at Denny's. 12 

Q But Mr. Phipps wasn't in the entrance area where you were 13 

when you arrived, was he? 14 

A When I got there? 15 

Q Yeah. 16 

A No.  None of them.  I didn't see none of them. 17 

Q In fact, you started talking with Mr. Rodriguez, and after 18 

you started talking, that's when Mr. Phipps came up; isn't that 19 

right? 20 

A Mr. Phipps and all of them were right there at the same 21 

time when I talked to Mr. Rodriguez.  As I said -- 22 

Q So did Mr. Rodriguez walk up at the same time as        23 

Mr. Phipps? 24 

A Walk out or back to me? 25 

JA 1013

USCA Case #18-1170      Document #1773168            Filed: 02/13/2019      Page 281 of 849



 

VTranz 
www.avtranz.com · (800) 257-0885 

976 

Q Did they walk up to you at the same time? 1 

A When I came out of Denny's, they was all there.  There's a 2 

rail that comes up to Denny's.  On that rail was Mr. Phipps, 3 

and there was two other employees on the left of me.              4 

Mr. Rodriguez was on the rail facing me as soon as I came 5 

out.  And he asked me, "Are you in or are you out?"  "Are you 6 

in or are you out?" 7 

I said, "What the hell are you talking about?" 8 

He said, "Are you in?" 9 

I said, "Hell, no."   10 

And when I said that, Steve said, "I'm out of here," and 11 

they left. 12 

Q Because you were never for the union, were you? 13 

A I'll say this here, and I say this with honesty.  Whatever 14 

that can help out a situation, I'm with it.   15 

Q But that wasn't my question.  My question was, you were 16 

never for the union, were you? 17 

A No. 18 

MS. DEMIROK:  No further questions. 19 

JUDGE WEDEKIND:  Redirect? 20 

MR. DAWSON:  No, Your Honor.  Thank you. 21 

JUDGE WEDEKIND:  All right.  Thank you, Mr. Manning.  22 

Thanks for your testimony. 23 

THE WITNESS:  Yes, sir. 24 

JUDGE WEDEKIND:  You're free to go. 25 
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THE WITNESS:  Do I leave this here? 1 

JUDGE WEDEKIND:  You can just leave everything right 2 

there. 3 

MR. DAWSON:  You know, if you don't mind, before I   4 

forget -- 5 

UNIDENTIFIED SPEAKER:  Are you going to advise him not to 6 

talk to anybody? 7 

JUDGE WEDEKIND:  Oh, yeah.  Well, don't discuss your 8 

testimony with any other witness or potential witness in this 9 

proceeding until it's over. 10 

THE WITNESS:  Yes, sir. 11 

JUDGE WEDEKIND:  Okay.  Thank you very much. 12 

All right.  Any further witnesses? 13 

MR. DAWSON:  Your Honor, no further witnesses.  I would 14 

just ask if Your Honor, with Your Honor's leave, I'd like to 15 

make a narrative offer of proof regarding what Mr. Manning 16 

would have testified concerning his views -- 17 

JUDGE WEDEKIND:  Okay. 18 

MR. DAWSON:  -- with Your Honor's permission. 19 

JUDGE WEDEKIND:  Same objection? 20 

MS. DEMIROK:  We would object just on the basis of those 21 

documents that were not provided previously. 22 

JUDGE WEDEKIND:  Okay.  Well, I'm going to allow the offer 23 

of proof. 24 

MR. DAWSON:  Mr. Manning would have testified that there 25 
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are no employees who are assigned to report to captains; that 1 

their responsibilities are to coordinate the work and provide 2 

any assistance that's needed; they have no authority to hire, 3 

to fire, to lay off, to recall employees; to send employees 4 

home early, to require them to stay past their normal quitting 5 

times; to require them to -- I think I already said to call 6 

them in before they're scheduled to work on a day that they're 7 

not scheduled to work. 8 

They are able to assign work, but it's subject to the 9 

supervisor's approval.  In assigning work, they don't have the 10 

discretion to decide what work needs to be done, and they don't 11 

have discretion to decide the overall number of employees who 12 

will work.  They're told what work needs to be done and how 13 

many employees they have to do it. 14 

They are not disciplined or otherwise held accountable for 15 

other employees' performance of assigned work.  It would not be 16 

considered insubordination if an employee declined an 17 

assignment from a captain.  It would, however, be considered 18 

insubordination if the employee declined an assignment from a 19 

supervisor.   20 

They don't decide how many employees will be started on a 21 

particular shift.  They don't attend supervisor and manager 22 

meetings.   23 

They don't have the ability to effectively recommend any 24 

of the prior actions that I've mention, including hiring, 25 
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firing, discipline and rewarding, et cetera.  They can't grant 1 

bonuses.  They don't have input in performance reviews or offer 2 

performance review -- or provide performance reviews.   3 

They have no special access rights to employee personnel 4 

files.  They have no keys to the facility.  And they're never 5 

the sole management representative in the facility at any time. 6 

And that would be it, Your Honor. 7 

JUDGE WEDEKIND:  All right.  Anything further from 8 

Respondent? 9 

MR. DAWSON:  Your Honor, subject to the reopening, as we 10 

discussed, nothing further at this time. 11 

JUDGE WEDEKIND:  General Counsel? 12 

MS. DEMIROK:  We are not going to call any rebuttal 13 

witnesses.  However, we would like to move to keep the record 14 

open based on the new charge that has been filed and the 15 

pending investigation into that matter. 16 

JUDGE WEDEKIND:  Okay.  So no briefing schedule at this 17 

point? 18 

MS. DEMIROK:  I don't think that's necessary at this time. 19 

JUDGE WEDEKIND:  You'd rather leave that open. 20 

MS. DEMIROK:  I would. 21 

JUDGE WEDEKIND:  Okay.  And how about scheduling the 22 

hearing?  You want to leave that open as well? 23 

MS. DEMIROK:  At this point, I think that's a good idea. 24 

JUDGE WEDEKIND:  Okay.  That's fine.  It sounds like 25 
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September's a problem?  The rest of September? 1 

MR. DAWSON:  September and October are going to be 2 

difficult. 3 

JUDGE WEDEKIND:  We may not be in business in October. 4 

MS. OVIEDO:  Shutdown -- if we're in shutdown. 5 

MR. DAWSON:  Oh, are you kidding? 6 

MS. OVIEDO:  Again. 7 

JUDGE WEDEKIND:  Yeah.  But anyway, that's fine. 8 

MS. OVIEDO:  No, seriously. 9 

JUDGE WEDEKIND:  But anyway, we'll leave it open and, no, 10 

you just contact San Francisco Division of Judges or whatever. 11 

MS. DEMIROK:  Okay.   12 

JUDGE WEDEKIND:  Or just, you know, let us know and we'll 13 

have a conference call or whatever and get it scheduled. 14 

MS. OVIEDO:  The region is expediting the investigation, 15 

so -- 16 

JUDGE WEDEKIND:  But it sounds like it'll be another week, 17 

at least, until you get a response and a showing of interest. 18 

MS. WILLIAMS:  From us? 19 

JUDGE WEDEKIND:  Yeah. 20 

MR. DAWSON:  We haven't been requested yet. 21 

MS. WILLIAMS:  We haven't been requested -- 22 

MR. DAWSON:  Not yet. 23 

JUDGE WEDEKIND:  Okay? 24 

MS. DEMIROK:  Okay.  Thank you, Your Honor. 25 
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JUDGE WEDEKIND:  All right.  We'll go off the record.  1 

We'll leave the record open for now.  Thank you. 2 

MR. DAWSON:  Are we off the record? 3 

JUDGE WEDEKIND:  Off the record.  Off. 4 

(Whereupon, the hearing in the above-entitled matter was 5 

recessed at 11:45 a.m. until an undetermined time) 6 

 7 
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C E R T I F I C A T I O N 1 

This is to certify that the attached proceedings before the 2 

National Labor Relations Board (NLRB), Region 28, Case Number 3 

28-CA-150157, Shamrock Foods Company and Bakery, Confectionary, 4 

Tobacco Workers' and Grain Millers International Union, Local 5 

Union No. 232, AFL-CIO-CLC and at the National Labor Relations 6 

Board, Region 28, 2600 North Central Avenue, Suite 1400, 7 

Phoenix, Arizona 85004, on Wednesday, September 16, 2016, at 8 

9:01 a.m. was held according to the record, and that this is 9 

the original, complete, and true and accurate transcript that 10 

has been compared to the reporting or recording, accomplished 11 

at the hearing, that the exhibit files have been checked for 12 

completeness and no exhibits received in evidence or in the 13 

rejected exhibit files are missing.  14 

 15 

 16 

       17 

 DEBORAH GONZALEZ 18 

      Official Reporter 19 
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